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JUSTICE, TRUTH, AND PROOF: NOT SO SIMPLE, AFTER ALL

SusaN Haack

These rules should be construed so as to administer every proceeding fairly, eliminate unjustifiable expense and
delay, and promote the development of evidence law, to the end of ascertaining the truth and securing a just
determination.—Federal Rule of Evidence 102, “Purpose” (emphasis added)

[Mlost victories in criminal courts are fashioned by the preponderance of perjury. You spin yours and they spin
theirs, and in the end the side that is most adept at invention wins. ... [Tlhroughout history truth has withered
and died of loneliness in most courtrooms.—fictional attorney Harry Hines, in Steve Martini’s Undue Influence.

When Jeremy Bentham writes of “Injustice, and her
handmaid, Falsehood,”* the metaphor rings true. By
why, exactly, does factual truth matter in the law?—
Because, however just the laws may be, and however
just the administration of these just laws, if someone
is found guilty of a crime he didn't commit, or found
liable for an injury he didn’t cause,* a substantive in-
justice has been done.

If this is right, substantive justice is possible only if,
first, there is such a thing as factual truth; second, such

T © 2015, 2022 Susan Haack. All rights reserved. First
published in Spanish in Jordi Ferrer Beltran and Carmen
Vézquez. eds., Debatiendo con Taruffo (Madrid, Marcial
Pons 2016), 311-36. In part in response to a lecture of Prof.
Taruffo’s at a conference on “Dilemas de la Verdad en el
Derecho” at the Pontificia Universidad Catélica Bolivariana
in Medellin, Colombia (Grupo de Investigaciones en
Derecho (GRID) 2014, 31-48), | return here to some
issues | first broached in Haack 2004 (reprinted in Haack
1993/2009, 361-82, in Haack 2014 (a), 27-46 and in GRID
2014, 11-30). My thanks to Mark Migotti for his very helpful
comments on a draft, to Raymundo Gama for very helpful
correspondence about the recent reform of Mexican
criminal procedure discussed in the last part of the paper,
and to Bianca Anderson and Pamela Lucken for their skilled
assistance in finding relevant material.

2 Martini 1994, 420.

* Bentham 1827, vol. 1, p.22. More than a century later
Charles E. Clark (then Dean of Yale Law School), urging
the adoption of civil discovery rules, would write of “The
Handmaid of Justice.” Clark, 1937 On the provisions for
discovery embodied in the Federal Rules of Civil Procedure
(1938), and their more recent limitation by the “Rule of
Proportionality,” see note 70 below.

* Or is found not guilty of a crime he did commit, or not
liable for an injury he did cause.

truth is objective, not simply a matter of what anyone,
or everyone, believes; and third, it is often enough
possible for us to figure out what the truth of a dispu-
ted matter of fact is. This last point in turn requires,
fourth, that there be objective standards of better and
worse evidence; and, fifth, that the fact that the evi-
dence with respect to a claim is, by these standards,
good be at least a fallible indication of the likely truth
of the claim in question. The first and more abstractly
philosophical section of this paper will offer a defense
of these five presuppositions.’

Unless these presuppositions were true, the who-
le idea of legal proof-procedures would be a kind of
cruel farce. Even if these assumptions are true, howe-
ver—as | believe they are—if proof-procedures are to
be more than judicial theater, they need to be capable
of arriving, often enough, at factually correct verdicts.
The second and more legally focused section of this
paper will explore what can be said about the com-
petence of U.S. evidentiary procedures to this end,
and conclude by commenting more briefly on some
civil-law practices.

1
“You certainly opine that there is such a thing as
truth,” C. S. Peirce observed more than a century ago.
“Otherwise, reason and thought would be without a
purpose.” And what does it mean to say that there is
such a thing a truth? It means, he tells us, that “some-
thing is SO, whether you or | or anybody thinks it is so

> | note that the truth of these presuppositions is also
required if science, or indeed any kind of inquiry, is to be
possible.
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or not. ... The essence of the opinion is that there is
something that is SO, no matter if there is an overwhel-
ming vote against it,”® The next year, he writes: “Every
man is fully satisfied that there is such a thing as truth,
or he would not ask any question.”” And neither, |
would add, would he make any assertion. To assert—
as some postmodernist philosophers, and some legal
scholars, do—that that there is no such thing as truth
is ipso facto to commit yourself to its being true that
there is no such thing as truth, and so to undermi-
ne your claim even as you make it. But pointing this
out doesn’t by itself help us understand why so many
apparently believe, or profess to believe,® that truth is
illusory; or that it is not absolute, but inherently relati-
ve or subjective; or that it is not one thing, but many
different things; or that it is invariably partial, or in
principle unattainable.

Perhaps some of those who succumb to this pseu-
do-sophisticated but entirely factitious despair® about
the very possibility of truth are over-reacting against
the naiveté of those who think of Truth—often given
an important-looking capital “T,” as in “the Truth will
set you free”—as something almost holy. And proba-
bly some of those who succumb to the idea that truth
is relative, or subjective, or inevitably partial, or, ...,
etc., have failed to distinguish truth, i.e., the pheno-
menon of being true, from truths, i.e., particular true
propositions—some of which really are relative, sub-
jective, partial, etc. But the confusions are so many
that it’s hardly feasible to make an exhaustive list, and
so various that it’s hardly feasible to classify or organi-
ze them helpfully, either.

Still, let me comment briefly on some frequently-
-encountered muddles:™

e Many point out that what passes for truth, or is

taken to be true, is only too often no such thing,
but merely lies, propaganda, or “spin.” This is
true. And inevitably, as dubious truth-claims
become more and more ubiquitous, people
become less and less inclined to use the word
“true” without precautionary scare quotes; and
so cynicism grows about the legitimacy of the
very idea of truth.

But, so far from implying that there is no such thing
as truth, the claim that what passes for truth is often

¢ C. S. Peirce, Collected Papers, 2.135 (1902).

71d., 5.211 (1903).

8 “Or profess to believe,” because | don't think anyone
really believes this, though many have claimed to.

? The philosophy in vogue in his time, Francis Bacon wrote,
tended to a “factitious despair”—and all “for the miserable
vainglory of making it believed that whatever has not yet
been discovered or invented can never be discovered or
comprehended hereafter.” Bacon 1620, vol. V., Aphorism
LXXXVIII (p.87).

9| am drawing here on earlier work of mine. See, e.g.,
Haack, 1999; Haack, 2005; Haack 2008; Haack, 2014 (b).

false or misleading obviously presupposes that there is
a truth that these claims misrepresent.

e Some are misled by an ambiguity in “absolute,”
moving from the true premise that truth is never
known with certainty to the false conclusion
that truth must be relative to a community,
theory, paradigm, or ..., etc.

But that no truths are absolute in the first sense of
this rather slippery word obviously doesn’t imply that
none are absolute in the second, logically indepen-
dent sense.

e Others may have drawn a relativist conclusion
because they notice that some propositions
have a truth-value only relative to some specific
time, society, jurisdiction, or ..., etc.

Some truths, i.e., some true propositions, are in-
deed relative: that banks close by 3:30 p.m., for
example, can be true only in a society where there
are banks. But it obviously doesn't follow from the fact
that some truths are relative that truth itself is relative.

e People often disagree about whether this or that
claim is true. Some are apparently tempted to
draw the conclusion that truth is subjective, that
there’s nothing beyond, as is sometimes said,
what'’s “true for me” and what’s “true for you.”
(Lawyers seem especially susceptible to this
kind of confusion, perhaps because they are
acutely aware that there will almost always be
competing prosecution and defense accounts,
or competing plaintiffs’ and defendants’
accounts, of what the facts of a case are.)

But the conclusion that there are no objective truths
obviously doesn’t follow. If you and | disagree about
whether p, then—unless p is ambiguous—it is objec-
tively true either that p, or that not-p; and, of course,
objectively true that | believe that p, and objectively
true that you believe that not-p, or vice-versa.

e Again, some propositions are true of you,
but not of me: that you can speak Italian, for
example, but | can’t. And perhaps this too has
tempted some to draw the conclusion that truth
is subjective.

But this is another obvious non sequitur: in the case
imagined, it is a perfectly objective truth about you
that you can speak Italian, and a perfectly objective
truth about me that | can't.

e Some propositions are true only because of
things that people do; as, for example, in 2013—
because that year the legislature passed, and the
governor signed, a bill to this effect—it became
true that Florida is a Daubert state." Some

" Since 1952, Florida had officially followed the Frye Rule
(derived from Frye v. United States, 293 F. 1013 (D.C. Cir.
1927) on the admissibility of novel scientific testimony;
but in 2013 it moved to the standard of admissibility of



draw the conclusion that truth isn't something
objective, something to be discovered.

But this argument rests on not one but two false
contrasts. “Made true by things human beings do”
precludes neither “can be discovered,” nor “objec-
tive.” Some truths are, indeed, made true by what
people do; but once they are made true, their truth
can be discovered. And truths made true by things
that human beings do are objective: whether Florida
is now a Daubert state, for example, doesn’t depend
on whether you or | or anyone believes Florida is a
Daubert state.

Negative observations like these, however, though
useful so far as they go, only show that this or that
argument against the legitimacy or the objectivity of
the truth-concept is unsound; they don’t provide any
positive understanding of what truth is.

Some philosophers, among them John Searle' and
Karl Popper, think it sufficient to insist that truth is cor-
respondence to the facts—in Popper’s case, invoking
the name of Alfred Tarski who, he thinks, “rehabilita-
ted” the correspondence theory of truth.”> One can
see the temptation: isn’t it just obvious that a true sta-
tement is true because it corresponds to the way the
world is? Isn’t that precisely what any decent dictio-
nary will tell you?" And isn't it equally obvious that, if
this is so, then truth is, as Popper says, “absolute and
objective”? But, as my sub-title signals, this kind of res-
ponse turns out to be much more problematic, and
much less helpful, than it may at first appear.

For one thing, the appeal to Tarski betrays signifi-
cant misunderstandings of his very distinctive, quasi-
-mathematical “semantic” theory of truth.”> Any ma-
terially correct theory of truth, Tarski argues, i.e., any
theory with a claim really to be a theory of truth, must
have as consequence every instance of what he calls
the “T-schema”:

Sis true if and only if p

(where S, on the left, is a name of the sentence that

expert testimony articulated by the U.S. Supreme Court in
Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993).
Or perhaps | should say that Florida became a Daubert
state in 2019, when the Supreme Court of Florida finally
endorsed the change. In re Amends. to Fla. Evidence Code,
278 So. 3d 551 (Fla. 2019)

2 See, e.g., Searle 1995, chapter 9; Searle 2007.

3 “Tarski’s theory . . . is a rehabilitation and an elaboration
of the classical theory that truth is correspondence to the
facts.” Popper 1972, p. 323.

* Webster’s Dictionary tells us that “true” means “being
in accordance with the actual state of affairs”; the Oxford
English Dictionary, that it means “in accordance with fact
or reality.”

> The semantic theory is given in full detail in Tarski 1933;
a more popular treatment is given in Tarski 1944. For a
relatively simple explanation of how the theory works, see
Haack 1978, 99-127.

Susan Haack

occurs on the right); and he gives, as an example of an
instance of this schema:

“Snow is white” is true if and only if snow is white.'®

Too often, it seems, people misconstrue the pur-
pose of Tarski’s T-schema—as if this schema (or even
his “snow is white” example) is his theory of truth, or
could be readily generalized to give such a theory. But
Tarski expressly denies this;'” and it's clear even from
his shorter and more popular article that the T-schema
is only part of what he calls a “material adequacy con-
dition” on any acceptable truth-theory."

Moreover, this material adequacy condition is very
demanding, for a theory can entail every instance of
the T-schema only if it can get a grip on all the infinite
number of sentences of the language concerned; whi-
ch is one reason why Tarski believed that his approach
applies only to well-behaved formal languages such as
the artificial calculi of logic and mathematics—where
all well-formed formulae are constructed by a finite
number of operations on a finite number of primitive
formulae—but cannot be extended to less regimented
natural languages.” On top of which, Tarski himself
was skeptical of correspondence accounts of truth,
which he thought far too vague and opaque to be
satisfactory;?° and by 1944 he was noting with evident
satisfaction that a survey had found that only 15% of
respondents agreed that truth meant “agreeing with
reality,” while 90% agreed that “it is snowing” is true if
and only if it is snowing.”'

“OK,” you may concede, “so the appeal to Tarski
misfires. But still, how can it be denied that truth is
correspondence to the facts?” Well, certainly it's true
that p if and only if really, in fact, p; so if that's all it
means to say that truth is correspondence to the facts,
it is, indeed, undeniable. But this is, so to speak, cor-
respondence without teeth.?? Correspondence with

'° Tarski 1944, p. 55.

7 Tarski 1933, pp. 155ff.

'8 Tarski 1944, p. 54.

Y Tarski 1944, p. 165; Tarski 1944, pp. 55-56.The so-
called “Davidson program” proposed precisely to apply
Tarski’s methods to natural languages; but ultimately
the collapse of this program confirmed Tarski’s clam that
natural languages are just too unruly for this to be possible.
See generally Donald Davidson 1984, and specifically,
Davidson 1986, where he acknowledges (p.444) that, after
all, in the sense his program presupposed, there’s no such
thing as a language (!). Tarski had also argued that, unlike
formal languages, natural languages contain their own
meta-language; which he believes is an obstacle even to
providing a consistent theory of truth for such languages; so
far as | know, Davidson never tackled this problem.

20 Tarski 1933, p.155.

21 Tarski 1944, p. 70. Tarski is referring to Ness 1938.

22 Searle’s account, so far as | can tell, is just this kind
of “correspondence without teeth.” What he calls the
“disquotation criterion” (very loosely derived from Tarski’s
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teeth, i.e., serious correspondence theories of truth—
—"theories,” not “theory,” because there isn't one
correspondence theory, but a whole family of such
theories, with different understandings of “proposi-
tion,” “fact,” and “correspondence”—turn those em-
phatic adverbs, “really,” “in fact,” into elaborate, but
ultimately unhelpful, theoretical apparatus.

The Logical Atomist versions of the correspondence
theory developed by Ludwig Wittgenstein?* and Ber-
trand Russell,** for example, required a burdensome
and problematic ontology of facts, perhaps even in-
cluding negative and disjunctive facts. And the very
different approach favored by J. L. Austin®*—in terms,
not of a structural isomorphism between propositions
and facts, but of the coincidence of the “demonstrati-
ve” and “descriptive” conventions of language when
both link a statement to the same state of affairs—re-
quired not only an ontology of states of affairs, but also
criteria determining what counts as one state of affairs
and what as more than one; and apparently applies
only to indexical?® statements.

However, with the simple idea that it’s true that p if
and only if really, in fact, p, we have at least the seeds
of a more satisfactory understanding: an understan-
ding prefigured in Aristotle’s observation that “to say
of what is not that it is not, or of what is, that it is, is
true”;”” and in Frank Ramsey’s laconicist? articulation
of this insight. A proposition is true, Ramsey explains,
just in case it is the proposition that p, and p; it is true
that Smith is either a liar or a fool, for example, just in
case Smith is either a liar or a fool, and not otherwi-
se.” (Ramsey anticipates that critics will protest that

T-schema) is, he tells us, a condition on definitions of truth;
“fact,” like “situation” or “state of affairs,” is just generic
word for whatever it is that makes true statements true; and
“corresponds,” like “fits,” or “matches,” is just a generic
word for “blanks” in “s is true iff s blanks the facts.” So
his correspondence “theory” is indeed, as he says, just “a
small bunch of tautologies.” Searle 1995, chapter 9; the
quotation is from p. 214.

- Wittgenstein 1922).

24 Russell 1918; Russell, 1919.

# Austin 1950.

% That is, statements including demonstrative or indexical
expression such as you,” “here,” “now,” etc., the
reference of which depends on the context of utterance.

7 Aristotle, Metaphysics, Book Gamma (IV), 7, 1011b25.
% This term—the perfect label for Ramsey’s theory, much
better than the more usual, but misleading, “redundancy
theory”—was coined by Dr. Kiriake Xerohemona.

2 Ramsey 1927; Ramsey 1927-29. In 1944 Tarski criticized
the idea that “true” is just eliminable, pointing out that it
can’t simply be eliminated from, e.g., “The first sentence
written by Plato is true.” In fact, Ramsey (whom Tarski
doesn’t mention) was well aware that such occurrences of
“true” need special handling. Tarski 1944; Ramsey 1927-29
p. 10. On the interpretation of the propositional quantifiers

//I "nou
’
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this is just too obvious to need saying; and replies—
with even more justice now than when he wrote, in
the late 1920s—that “there is no platitude so obvious
that eminent philosophers have not denied it.”)*

Even in its preliminary formulation, Ramsey’s laco-
nicist approach has the virtue of applying to any kind
of truth-capable®' proposition, regardless of its subject-
-matter, and so of avoiding any suggestion that “true”
may have different senses in different domains—in
mathematics, say, or history, or the law. (What makes
truths true, and the ways in which we discover which
propositions are true, will vary from one domain to
another; but all truths, regardless of their subject-mat-
ter, are true in the same sense.) Because it requires no
reference to any individual, community, theory, etc.,
the laconicist understanding is neither subjectivist nor
relativist. And because of the relation between its two
clauses—the first of which refers to a proposition (e.g.,
the proposition that Smith is either a liar or a fool), and
the second of which describes some aspect of how
things are (Smith is either a liar or a fool)—it comfor-
tably accommodates the intuition behind correspon-
dence theories, that whether a claim is true depends
on whether things really are as it says they are.

It is true that there was a visible “yield” sign at the
intersection at the time of the accident, for example,
just in case there was a visible “yield” sign at the inter-
section at the time of the accident, and not otherwi-
se; it is true that this swine-flu vaccination caused
Mr. Cook to develop Guillan-Barré syndrome just
in case this vaccination did cause his disorder,*? and
not otherwise; and—a somewhat less straightforward
example, since the concept of murder is partly fac-
tual, but also partly legal—the verdict that James Al-
fonso Frye murdered Dr. Brown was true just in case
Mr. Frye did murder Dr. Brown,* and not otherwise.

3k 3k ok

Whew. But it still remains to tackle the second part
of the first, philosophical task identified at the outset:
to give reasons for thinking that it is (often enough)
possible for us to figure out what the truth of dispu-
ted matters of fact is, and that our standards of what
makes the evidence with respect to some factual claim
better or worse aren’t sheer, arbitrary convention, but
genuinely indicative of likely truth.**

Just as people can come to doubt the legitimacy of
the idea of truth because they’re uncomfortably awa-

needed to handle examples like Tarski’s, see Frapolli 1996.
%Y Ramsey 1927-29, p. 12.

31 That is, any proposition capable of being either true or
false.

32 Cook v. United States, 545 F. Supp. 306 (N.D. Cal. 1982).
* Frye (note 11 above).

3 “Likely,” here should be understood epistemologically,
not on terms of the mathematical calculus of probabilities.
See Haack 2013.



re that confidently-made claims so often turn out to be
false, so too they can come to doubt the legitimacy of
the idea of better and worse evidence because they're
uncomfortably aware that confidently-made claims so
often turn out to be based on weak, flimsy, or partial
evidence, or on no evidence at all. Richard Rorty, for
example, not only avers that he “do[es] not have much
use for the notion of ‘objective truth,””** but also tells
us that he sees rationality as nothing more than “civili-
ty, ... respect for the opinions of those around one.”*
Obviously, however, this is as self-defeating as asser-
ting that there’s no such thing as truth: you can’t ack-
nowledge that claims are often made on weak, flimsy,
or partial evidence without presupposing that there
is a real, objective difference between weak, flimsy,
partial evidence and stronger, more robust, and more
comprehensive evidence.

“[Qluestions of evidence are continually presenting
themselves to every human being, every day, and al-
most every waking hour, of his life,” Bentham obser-
ves.”” Indeed. Judging what evidence is relevant to a
claim, where it points, and how well it warrants a con-
clusion, far from being something esoteric and spe-
cialized, is something we all do all the time: when we
figure out where a bad smell is coming from, whether
the leftovers in the fridge are still safe to eat, whether
it makes more economic sense to buy a new dish-
washer or get the old one fixed—or when we deli-
berate with other members of a jury,..., or, etc., etc.
(and I have no doubt it was something Rorty did every
day, too—e.g., when he chose a flight, decided on a
medical treatment, or checked whether a royalty pay-
ment or honorarium had been received by his bank!).
The practice of judging evidence, in other words, is a
normal part of everyday life—which is why there are
many insights to be found even in entirely unpreten-
tious novels about how people judge, and sometimes
misjudge, the weight of evidence;*® and, of course, it

3 Rorty 1992, p. 141. (Notice that Rorty is so anxious to
disassociate himself from the idea of objective truth that
even here he puts the phrase in scare quotes!)

%% Rorty 1987, p. 44.

%7 Bentham 1827, vol. 1, p.18.

3 Detective stories, naturally enough, are a particularly
fertile source of such insights. Here, for example, is Anne
Perry’s police Inspector Thomas Pitt, fearing corruption in
the policed force; looking over old cases, he finds what
he dreaded: “lines of inquiry dropped for no accountable
reason, ... curious omissions of diligence for a man
otherwise exacting in his standards.” To be sure, “Latimer,
... like anyone, could guess wrongly, be overtired, miss
a connection, a link in the chain of evidence, leap to a
conclusion, have his prejudices and his blind sides”; but
Pitt finds a pattern to his mistakes, a pattern suggesting that
these are not, after all, just mistakes. Perry 1992, p. 227.
And | can't resist adding that Colin Dexter’s more famous
fictional detective, Inspector Morse (played for television

11
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is the professional business of, among others, naviga-
tors, surveyors, experts on the authenticity of works
of art, scientists, historians, auto-mechanics, physi-
cians, detectives, ... , and of lawyers, jurors, and jud-
ges.

The theoretical articulation of what evidence is and
what makes it better or worse, and hence of what
makes a claim more or less warranted, however, is the
professional business of the philosophical sub-special-
ty known as epistemology. To be sure, as John Stuart
Mill put it, “[m]ankind judged of evidence, and often
correctly, before [epistemology] was a science, or they
never could have made it so.”?* Without this familiar,
unselfconscious grasp of what makes evidence better
or worse, we couldn’t begin to articulate a theoreti-
cal understanding. But, as Mill realizes, this intuitive
grasp, however familiar, is imperfect; especially so, |
might add, where the evidence is particularly compli-
cated or technical, and on matters where our emo-
tions are deeply engaged—both familiar problems in
legal contexts. An adequate theoretical understanding
should shed light both on the principles behind our
unselfconscious practice, and on what goes wrong
when we misjudge the worth of evidence.*

Now, perhaps—aware that some legal scholars have
suggested that standards of proof are to be construed
simply as degrees of the fact-finder’s belief"—you
fear that, in speaking of our “unselfconscious, intuitive
grasp” of the worth of evidence, | am succumbing to
a kind of subjectivism according to which what makes
evidence better or worse depends on whether we fee/
it to be better or feel it to be worse. But this would be
a complete misunderstanding. Standards of better and
worse evidence are, by my lights, perfectly objective;
they don’t depend on what anyone feels, or thinks,
about whether this or that evidence is good or is poor.
Still, I would add, when we make those everyday jud-
gments of the worth of evidence, we recognize this
evidence as good in part because we feel it sufficient
to satisfy our doubts, to command our assent, and that
evidence as poor because we feel it insufficient. This
“sentiment of rationality,” as William James called it,*
isn’t what makes a belief reasonable; but it is a mark
by which we recognize the reasonable.

by John Thaw) likes to do crossword puzzles when he isn't
detecting!

¥ Mill 1843, p. 6. (The word Mill uses is not “epistemology,”
which at the time had not yet come into currency, but
“logic”: which, as his sub-title indicates, was used much
more broadly than is it now, to include what we would
today call “epistemology.”)

0 In what follows | shall be drawing, again, on earlier work
of mine. See, e.g., Haack 1993/2009; Haack 2011; Haack
2014 (o).

#1 Broun et al., 2006, vol. 2, p. 483.

42 James 1897.
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A decent theoretical understanding of the quality of
evidence with respect to a claim should identify its de-
terminants; that is, spell out what makes the evidence
with respect to some claim better or worse, and hence
the claim more or less warranted, and belief in that
claim more or less justified. Earlier, | contrasted weak,
flimsy, or partial evidence with the stronger, more ro-
bust, and more comprehensive—forms of words that
came very naturally; which is why my foundherentist
theory tracks them by identifying, as the three deter-
minants of the quality of evidence:
how supportive it is with respect to the claim in
question;

how secure it is, independently of that claim
itself; and

how comprehensive it is: i.e., how much of the
relevant evidence it includes.

Obviously, each of these dimensions of appraisal
also needs to be spelled out in more detail. The con-
nection between supportiveness and the explanatory
integration of evidence-plus-claim needs to be articu-
lated, for example; the difference between positive,
negative, and neutral (i.e., irrelevant) evidence nee-
ds to be explained, along with its consequences for
the independent security condition; and the material
character of the concept of relevance, its dependence
upon facts about the world, needs to be explored.®
But for all this more detailed articulation, as well as
for the most explicit account | can give of the connec-
tion between the quality of evidence, so understood,
with respect to some claim, and the likelihood that
the claim is true, | shall have to refer you elsewhere.*

Still, even in sketchy form, the foundherentist theory
suggests some of the ways in which we may midjudge
the worth of evidence: for example, by allowing our
wishes, hopes, or fears to distract or skew our atten-
tion—whether by falling into blatant wishful or fearful
thinking or by allowing ourselves to become slipshod,
selective, or lazy—and, as a result, exaggerating how
supportive our evidence is, because we have over-
looked the negative elements and considered only
the positive; or focusing exclusively on how supporti-
ve our evidence is, forgetting that we need also to ask
how secure and how comprehensive it is; or focusing
on how supportive and how secure our evidence is,
neglecting to ask what relevant evidence we might be
missing; or by taking this evidence as relevant, when
it isn’'t, or that evidence as not relevant, when it is,
because we are under some misapprehension about
other matters of fact; ..., and so on.

Just to be clear: I don’t purport to offer anything like
a list of rules for evaluating evidence, only an explica-

* See, e.g., Haack 2013, p. 80 (Spanish), p. 60 (English).
* Haack 1993/2009, chapter 10. See also Clendinnen
2007; Haack 2007.
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tion of what factors to look to in assessing how good,
or how poor, the evidence is with respect to this or
that claim. | make no apology for this; such rules as are
sometimes offered, to the effect that we should look
for “reasonable” grounds, make sure that all the alter-
native explanations have been ruled out, choose the
“best” explanation, etc., etc., turn out on examina-
tion to be operationally idle. Nor do | purport to offer
anything like instructions on how to justify your beliefs
to some audience, only to suggest indicia that this or
that conclusion is, to this or that degree, justified or,
as | would say, warranted,* by the evidence. | make
no apology for this, either; being justified in believing
something is quite different from being able to justify
that belief to some audience—and, unlike the former,
which is an epistemological matter, the latter is, rather,
a matter of rhetoric.#

And obviously—as my use of phrases like “how
good,” “how poor,” “to what degree,” etc., signal—I
don't purport to offer a categorical account of what it
is for a claim to be warranted, period, only an inhe-
rently gradational account of degrees of warrant or,
in a vocabulary more familiar in the law, degrees of
proof.

Of course, to identify the legal concept of degrees
of proof with the epistemological concept of degrees
of warrant is to make, not a simple observation about
the meanings of words, but a substantial, and doub-
tless controversial, claim about how legal talk of de-
grees and standards of proof is best understood—not
subjectively, in terms of fact-finders’ degrees of belief,
and not mathematically, in terms of the calculus of
probabilities, but epistemologically, as referring to the
degree of warrant of the claim at issue given the evi-
dence presented. But there is ample reason to think
that this is the most appropriate interpretation of le-
gal degrees and standards of proof: for example (in
the U.S. context), in jury instructions on how to un-
derstand the standards, in the rules specifying when
a judge may pre-empt or override a jury verdict;¥ or

# In ordinary English, these terms are more or less
equivalent; but | have found it useful to distinguish them,
speaking of someone’s being justified to such and such
a degree in believing something, but of a claim’s being
warranted to such and such degree. So in my terminology
justification is personal (though not subjective), while
warrant is impersonal. See Haack 2003, 73-77.

¢ But it’s worth noting that one reason for Rorty’s cynicism
seems to have been, precisely, his chronic confusion
between a belief’s being justified, and a person’s being
able to justify his belief to those around him; and that this
confusion is all too tempting in the legal context, where
advocates, whose task is in part rhetorical, try to persuade a
jury of the truth of their side of the case.

* Known as “JMOL,” judgment as a matter of law. See Givens
2010, §7.51, 790-91. “JIMOL” covers both directed verdicts



(less parochially) in reflection on the purpose of ha-
ving standards of proof at all.*

These thoughts lead me rather directly to the se-
cond of the tasks | have set myself—somewhat less
abstractly philosophical, but in my view certainly no
less challenging, than the first: to explore what can be
said about the competence of the proof-procedures
of common-law systems—or of the significantly diffe-
rent proof-procedures of civil-law systems—to arrive
at substantially just, i.e., factually correct, verdicts.

Of course, it's a considerable over-simplification
to contrast “common-law” and “civil-law” systems
in this generic way. For one thing, each category in-
cludes many legal systems, the differences among
which may well be relevant to what you might call
their relative epistemological efficiency. | understand
for example that, among civil-law systems, France
doesn’t have burdens (or even, it is sometimes said,
in our sense, standards) of proof, but relies simply on
the “conviction intime” of the judge;* and that other
common-law countries use juries in civil cases much
less often than the U.S.*° For another, relying on a ca-
tegorical distinction between the two kinds of system

(where a judge takes the verdict out of the jury’s hands) and
judgments n.o.v. or “notwithstanding the verdict” (where a
judge overrides a verdict the jury has already brought in).
8 | make all these arguments in detail in Haack 2013, pp.
71-75 (Spanish), pp. 50-56 (English).

* The phrase means “personal (or inner) conviction.” As
article 353 of the CCP (Code of Criminal Procedure) puts it,
“the law puts of [judges] just the single question, in which
the whole of their duty is contained ‘are you personally
convinced.”” The same concept is found in Belgian and
German law. J. R. Spence, “Evidence,” in Delmas-Mart and
J.R. Spencer 2000, pp. 601-602. Clermont and Sherwin
suggest that, while some claim this is better than the
requirement of proof beyond a reasonable doubt, “clearer,
more focused on a subjective belief, or ... more squarely
imposed on the prosecution,” in practice it is probably
equivalent to the common-law standard. Clermont and
Sherwin 2002, p. 246.

0 “Whereas the United States continues the use of civil
juries, their use has drastically declined over the past
decades in the U.K., Australia, New Zealand, Canada,
and Ireland. ... In the U.K. ‘[tJoday, less than one percent
of civil trials are jury trials.” ... In Australia, civil juries are
still available in all of the states except South Australia, but
are rarely used outside New South Wales and Victoria. ..
Civil juries are also rarely used in New Zealand.” Garoupa
and Goémez Liglierre 2012, pp. 335-37 (internal citations
omitted). In Klar 2011, however, | read that “although
one could not say that juries in civil trials are common in
Canada, they certainly are not rare” (p. 367); so I'm sure
there are many wrinkles with which 1'm not familiar.
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draws our attention away from shared features:*' that
U.S. law, for example, allows courts to appoint their
own experts,” which | gather is a familiar practice in
civil-law countries;* or that the U.S. Supreme Court’s
ruling on the standard of admissibility of expert tes-
timony in Daubert>* has influenced legal thinking in
Mexico, Colombia, and Italy, as well as in Canada and
in England and Wales.> And so on.

1 As | read in Grossi 2010, for example, “[T]the Italian and
the U.S. civil proceedings share many more commonalities
than one could expect. ... [Tlhe U.S. system is not purely
adversarial, and the ltalian legal system is not purely
inquisitorial” (p. 213).

*2 Federal Rule of Evidence 706 reads in part: “The court
may appoint any expert witness that the parties agree on
and of its own choosing.” (Courts my also, under other
provisions, appoint experts to advise them.)

>3 “In Germany ... the court may seek expertise on its own
motion or at a party’s request. A litigant can challenge the
expert’s appointment only on certain narrow grounds. ..
German courts, unsurprisingly, tend to place more weight
n the opinion of the court-appointed experts than on the
opinion of an expert selected by a party. Likewise, French
courts choose their own impartial experts, and in Italy an
expert is considered an “auxiliary of the court.” Erichson
1998-99, pp. 2007-2008. “Expert witnesses traditionally
have been impartial persons selected by the court ... .
Spain’s new [2000] rules of procedure, however, permit
each party to present experts and expert testimony that are
not impartial. The final say on an issue, however, remains
in the hands of an impartial witness selected by the judge.”
Nadal and De Traglio 2000, p. 327 (I believe referring to
Ley 1 of January 7, 2000, in Boletin Oficial, January 8,
2000, corrected and consolidated version in Boletin Oficial,
April14, 2000, in force January 8, 2000). “In civil law
systems, ... the court-appointed expert plays a crucial role.
In Italy, for instance, when scientific or technical issues arise,
the judge consults a list of noted professionals in the area,
whose competence is presumed, and normally appoints an
expert to clarify the issue ... . Parties’ appointed experts
play a consultative role, presenting their own findings to the
judge. Moreover, they have a chance to criticize or support
the court appointed experts’ work ....” Bottaglio 2011, p.
430.

** Note 11 above.

*> Mexico: Conocimientos Cientificos. Caracteristicas que
deben tener para que pueden ser tomados en cuenta por el
juzgador al momento de emitir su fallo, Suprema Corte de
Justicia [SCJN] [Supreme Court], Semanario Judicial de la
Federacion y Su Gaceta, Novena Epoca, tomo XXV, Marzo
de 2007, Tesis Aislada Ta. CLXXXVII/2006, P4gina 258
(Mex.) (arguing that admissible scientific testimony must be
both relevant and reliable (“fidedigna”), and listing indicia
of reliability strongly reminiscent of the Daubert factors). (I
note that this ruling doesn’t constitute a precedent.)
Colombia: Article 422 of the Cédigo de Procedimiento
Penal lists indicia of reliability strongly reminiscent of the
Daubert factors, satisfaction of at least one of which is
required for the admissibility of new scientific evidence
and scientific publications. Cédigo de Procedimiento Penal
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It is sometimes suggested that the adversarial pro-
cedures and exclusionary rules of common-law syste-
ms are just manifestly epistemologically inadequate,
and the civil-law approach manifestly superior. | di-
sagree.—Not, however, because | think common-law
procedures are clearly better, but because | think the
issues are far too complicated to permit any such sim-
ple comparative judgment.

Nevertheless, let me begin by looking closely at three
familiar quasi-theoretical arguments for doubting the
epistemological adequacy of common-law evidentia-
ry procedures quite generally: (i) that a common-law
system is focused, not on the discovery of truth, but
simply on the resolution of disputes; (ii) that the ad-
versarial process is an inherently poor way of arriving
at factually correct results; and (iii) that exclusionary
rules making certain kinds of relevant evidence inad-
missible inevitably pull against the epistemological de-
sideratum of comprehensiveness. All three arguments,
| believe, rest at least in part on misunderstandings.

The first argument trades on a false dichotomy: that
a legal system must aim either to resolve disputes, or
else to discover the truth. The contrast is misleading:
what the U.S. legal system aims to do, | would say—
and so, | believe, would the authors of the Federal
Rules of Evidence—is to resolve disputes in a substan-
tially just way. Am | saying, then, that the goal is both
to resolve disputes and to discover the truth? No, not
exactly. The goal is to resolve disputes on the basis of
evidence, in the hope that this will, often enough, un-
cover the truth. But we can’t see what this means, or
understand the goal of a common-law trial, or the ra-
tionale for an adversarial system, without recognizing
the flaws in the second argument identified earlier.

[CPP] art 422.

Italy: Cass. Pen., sez. IV, 13 Dicembre 2010, n. 43786
(acknowledging and amplifying ideas from Daubert).
Canada: see R v. J.(J.-L.), [2000] 2 S.C.R. 600 interpreted R
v. Mohan, [1994] 2 S.C.R. 9 as requiring that novel scientific
testimony meet a threshold reliability requirement, and
listed indicia of reliability almost identical to the Daubert
factors.

England and Wales: Law Commission Report No.325
on Expert Evidence in Criminal Proceedings, February.
21, 2011, urged that there be a “statutory reliability test,”
providing that experts’” testimony is admissible only if it is
“sufficiently reliable to be admitted,” and that trial judges
be provided with “a single list of generic factors to help
them apply the reliability test.” There was some criticism
of the proposal: see, e.g., Wilson 2011. Though an article
by Jamieson and Bader (2011) suggested out that it was
already sometimes followed in practice, the government
declined to implement it, observing that “application of the
test would involve additional pre-trial hearings, with the
concomitant additional costs, but without sufficient reliably
predictable savings to compensate for these costs.” Ministry
of Justice 2013.
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Certainly a common-law trial is very unlike, say, a
scientific investigation, or the kind of research a histo-
rian might undertake—or even the work of detectives
solving a crime. (True, there are sometimes passiona-
tely-felt professional disagreements among scientists
or historians, occasionally aired in public debate; but
no one seriously supposes that the way to settle the-
se disputes is to take a vote to decide which view,
if either, is correct—the dispute will be settled only
when further evidence produces a genuine, unforced
consensus.) If a trial were a search for truth, the way
it goes about this would be, to say the least, unusual—
and, surely, very inefficient.

This is why, when then-Attorney General Janet Reno
confidently avers, in her introduction to a 1996 report
on the first wave of DNA exonerations, that “the pur-
pose of a trial is to discover the truth,”*® my respon-
se is, “Not so fast!” Impressive and reassuring as this
may sound, it isn’t quite right. The basic purpose of a
trial might indeed be described, as the U.S. Supreme
Court said in Tehan (1966), as the “determination of
truth.”” But what determining the truth means is arri-
ving at a conclusion as to the facts in a legally-correct
way; which is by no means the same as seeking, let
alone discovering, the truth.

What the common-law finder of fact (a jury or, in a
bench trial, a judge or panel of judges) is asked to do is
to decide, not, e.g., whether Smith murdered Robin-
son, but whether the proposition that Smith murdered
Robinson has been established, to the required degree
of proof, by the evidence presented. To be sure, if Smi-
th is found guilty, then legally speaking he is guilty;
but whether in fact he did commit the crime is ano-
ther question entirely. As the much-publicized Florida
trial of Casey Anthony made vivid, even if the jurors
privately believed that Ms. Anthony was guilty of mur-
dering her small daughter, given that the evidence the
prosecution offered was too weak to establish guilt
beyond a reasonable doubt, it was their duty to ac-
quit—as, in fact, they did.?®

But isn’t this to concede, after all, that in our system
the concern for factual truth is simply forgotten or set
aside, and that the goal is simply to resolve disputes
somehow, regardless of whether the results are fac-
tually correct? “Not so fast!” | say again. Common-
-law evidentiary procedures are not based, as Peirce
thought, on the idea that “hot and partisan debate
is the way to investigate.”* Rather, the (usually im-

% Reno 1996.

57 United State v. Tehan ex rel. Shott, 382 U.S. 406, 416
(1966).

°8 State v. Anthony, No. 2008-CF-015606-A00 (Fla. Cir.
Ct. July 5, 2011). For commentary see, e.g., English 2011;
Sloan 2011; Grinberg 2011; and, especially, Dershowitz
2011.

*9 Peirce, Collected Papers, 2.635 (1878).



plicit) rationale of an adversarial system like ours is
analogous to Adam Smith’s “Invisible Hand” theory
of markets:* even though no one involved in a trial is
directly seeking it, their zealously pursuing their own
ends will result, often enough, in the truth’s coming
out. And this rationale takes the adversarial process to
be, not an impediment to, but a means of ensuring,
that the truth emerges.

A trial is only one, late stage of a lengthy, complex
process. Before trial, the police will have conducted
an investigation, forensic scientists may have exami-
ned material from the crime scene, the prosecution
and the defense will have marshaled their evidence
and anticipated what evidence the other side will
produce. At trial, the prosecution will make the stron-
gest case it can for the defendant’s guilt; the defense
may offer contrary evidence; and each side will try to
reveal the weaknesses in the other side’s case. The
judge is responsible for ensuring that legal rules are
followed, and the jury for determining whether the
party with the burden of proof has produced evidence
good enough to meet the required standard.

To be sure, the attorneys for each side will engage in
a kind of inquiry into what evidence most favors their
side of the case; and the jury will engage in a kind of
inquiry into whether the evidence presented meets
the standard of proof. But the trial itself isn't well-des-
cribed as a search for truth; rather, the hope is that
the truth will emerge through the trial process: that
an adversarial system in which each party seeks the
strongest evidence favoring their side of the case, and
the weakest spots in the evidence favoring the other
side’s, is a reasonable way—given the need to arrive
at some verdict despite the inevitable constraints of
time and resources®—of arriving, often enough, at
factually correct verdicts.

But now—coming to the third argument—even if in
principle an adversarial system could, in this oblique
way, contribute to the truth’s emerging, aren’t rules
excluding certain kinds of relevant evidence bound to
be an impediment? After all, as Bentham argued, if we
care about the truth, we surely want evidence that is
not only “correct” but also “complete”;* or, as | said

%0 Smith 1776, p. 423: “[The individual] generally, indeed,
neither intends to promote the public interest, nor knows
how much he is promoting it. By preferring the support of
domestic to that of foreign industry, he intends only his own
security; and by directing that industry in such a manner as
its produce may be of the greatest value, he intends only
hi own gain, and he is in this ... led by an invisible hand
to promote an end which was no part of his intention” (my
italics).

°1 As signaled by that clause giving, as one purpose of the
Rules, “to eliminate unjustifiable expense and delay” in FRE
103 (quoted in full at the head of this paper).

62 Bentham 1827, vol.1, pp. 28-29.
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earlier, in my more gradualistic vocabulary, one de-
terminant of the quality of evidence with respect to a
claim is its degree of comprehensiveness. And this mi-
ght seem to show that exclusionary rules are, as Ben-
tham thought, sure to hinder the emergence of truth.

“Not so fast!” | say, once more. Granted, some of
our exclusionary rules surely are barriers to epistemo-
logical efficiency: the inadmissibility of “evidence of
subsequent remedial measures,”® for example, or
spousal privilege.** If such rules are justifiable at all,
it can only be on the basis of a complex weighing of
diverse values—i.e., because the fact that these rules
safeguard other values outweighs their hindering the
emergence of truth. But other exclusionary rules are
intended, at least, to foster the emergence of truth—
again, given the need to arrive at some result despite
inevitable constraints of time and resources. The ra-
tionale for excluding hearsay evidence, for example,
is that an out-of-court declarant can’t be tested under
cross-examination; the rationale for excluding unre-
liable scientific testimony, that it will not be helpful
to the fact-finder;% and so on.% If we had all the time
and resources in the world, the idea is, the best stra-
tegy would indeed be to hear all the evidence and
thrash it out; but since time and resources are inevi-

% FRE 407 reads in part: “When measures are taken that
would have made an earlier injury or harm less likely to occur,
evidence of the subsequent measure is not admissible to
prove: negligence; culpable conduct; a defect in a product
or its design; or a need for a warning or instruction.”
 Which Bentham eloquently grumbles “grants every man
a license to commit all kinds of wickedness, in the presence
and with the assistance of his wife.” Bentham 1827, vol.2,
p. 366.

% More precisely, this is what the Supreme Court had to say
about the motivation for Daubert’s reliability requirement:
“Unlike an ordinary witness, ..., an expert is permitted wide
latitude in offering opinions, including those that are not
based on firsthand knowledge. ... Presumably, this relation
of the usual requirement of firsthand knowledge—a rule
which represents a ‘most pervasive manifestation’ of the
common law insistence upon the ‘most reliable sources of
information’—is premised on our assumption the expert’s
opinion will have a reliable basis in the knowledge and
experience of his discipline.” Daubert (note 11 above),
592 (internal citations to the Advisory Committee Notes
omitted).

% The inadmissibility of illegally-obtained evidence, and
of any further evidence discovered as a result of such
evidence, seems to be an interesting mixed case. Its
explicit motivation is Constitutional, a matter of protecting
the rights of the accused; but arguably it also has a kind
implicit quasi-epistemological rationale reminiscent of “rule
utilitarian”: while in some cases excluding illegally-obtained
evidence and any fruit of this “poisonous tree” may hinder
the truth’s emerging, in a system in which the prosecution
was allowed to present such illegally-obtained evidence it
would be, overall, less likely that the truth would emerge.
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tably limited, it's better not to waste them thrashing
out what will probably be unreliable, confusing, or
misleading.

However—there is always a “however”!—nothing
said so far shows that any common-law system’s spe-
cific evidentiary procedures are one and all conducive
to the goal of producing substantially just results; still
less that, as they actually operate in practice, they do
this nearly as effectively as we would like to hope they
do. And in fact there are many reasons to doubt that
the U.S. legal system presently achieves the admirable
goal of “ascertaining the truth and securing just deter-
minations” as often as we might like to think.

For instance: even if, as | have suggested, exclu-
sionary rules focused on keeping out confusing, mis-
leading, or unreliable evidence can, in principle, be
given an epistemological justification, it by no means
follows that the particular exclusionary rules we have
succeed in keeping out such evidence while at the
same time letting the helpful stuff in. Does FRE 702,
as interpreted by the Supreme Court in the Daubert
trilogy,*” really enable courts, often enough, to weed
out unreliable expert testimony? Do the many excep-
tions to the hearsay rule, with their long, complex his-
tory in case-law,® really enable courts, often enough,
to identify the reliable forms of hearsay that it's OK for
the fact-finder to hear? And so on. To say the least, it’s
far from obvious that the answers to all such questions
would be unqualifiedly affirmative.

Moreover, the “Invisible Hand” justification of ad-
versarial procedures seems to require that the two
sides have at least roughly equal resources of time,
money, and skill, so that the factual issues at stake will

" The phrase refers to the U.S. Supreme Court’s series of
rulings on the standards of admissibility of expert testimony:
Daubert (note 11 above) (1993); Gen. Elec. Co. v. Joiner,
522 U.S. 136 (1997); Kumho Tire Co. v. Carmichael, 526
U.S. 137 (1999).

¢ | am thinking specifically of FRE 803(3), the “state of
mind” exception to the hearsay rule, often interpreted
to mean that a declaration of the speaker’s intentions is
admissible over a hearsay objection even if it includes
assertions about past conduct of the speaker or someone
else, or claims about another’s intentions; which rests
almost entirely on the ruling in one case, Mutual Life Co. v.
Hillmon (1892), involving alleged life-insurance fraud. But
Marianne Wesson argues that the Supreme Court’s ruling in
this case fails to resolve the central mysteries: who was the
man who died at a remote Kansas campsite in 1879, whom
some claimed to be John Hillmon, but others (including the
company that insured Hillmon'’s life) claimed was someone
else entirely? And was the letter crucial to this case, and the
basis of this hearsay exception, really written when it was
dated, or later, and really intended to inform the recipient
of the writer’s plans, or to provide evidence useful to the
insurance companies concerned? Wesson, 2006; Wesson
2013.
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be thrashed out by well-matched adversaries. But this
is rarely true in practice. On top of which, the U.S. le-
gal culture is so strongly adversarial that it can encou-
rage attorneys anxious to win not only to challenge
and probe the weaknesses in the other side’s eviden-
ce, but to use the same skills to more dubious ends:
to make solid witnesses look shifty, to find ways to
conceal or spin inconvenient evidence they can't get
excluded;® or to use the discovery process™ to their
partisan advantage—burying the other side in paper,
for example, or delaying the production of essential
material.

And when we shift our focus from the relative-
ly restricted matter of evidentiary procedures at trial
to the epistemological assessment of the legal system
as a whole, we see that the many ways in which our
overburdened justice system avoids going to trial” rai-
se further disturbing questions about how much we

% As Judge Frankel argued many years ago. Frankel, 1975.
And long before that Roscoe Pound had written of “our
American exaggerations of the common law contentious
procedure” (Pound 1906, p. 401).

7 In this context, the word “discovery” has a technical
legal meaning, roughly, “disclosure.” Discovery rules are
intended, of course, as a way of improving the scrutiny of
evidence.

for the history of civil discovery rules, see Subrin 1998. At
the head of his article Subrin quotes from George Ragland,
Jr., a pioneer of discovery reform: “False and fictitious
causes and defenses thrive under a system of concealment
and secrecy in the preliminary stages of litigation” (Ragland
1932, p. iii). Near the end of his article, noting that since
1983 the Federal Rules of Civil Procedure have adopted
a “rule of proportionality,” limiting the discovery process
to “the needs of the case, the amount in controversy,
the parties resources [and] that importance of the issues
at stake,” Subrin concludes that the problem is “how to
permit discovery ‘fishing’ sufficient to reach just results
without expeditions in which the costs of time, money, and
privacy outweigh gains.” Id., p. 745. Linda. Mullinix argues
that this “rule of proportionality” represents a significant
move away from (as she says) “discovery of truth” towards
a purely pragmatic conception of law as dispute resolution.
Mullinix 2014.

On criminal discovery rules (which are less expansive than
civil discovery rules) and their history, see, e.g., Norton
1970; Brennan 1990; Gross 2103, section Il A; Murphy
2014.

I The classic piece on this subject in Galanter 2004. For
more recent information, see Marc Galanter and Angela
M. Frozena 2014: “there is no part of the country where
the number of trials has increased or has remained steady
over the past quarter century” (id., p.121); but “[w]hile
the number of trials shrinks, the American legal system
continues to grow larger in many dimensions. There are
more lawyers, more laws and regulations, more expenditure
on enforcement activity, and more expenditure on law”
(p.124). (The article in includes figures on both the federal
and state systems, and in both civil and criminal cases.)



can rely on its reaching those “just determinations.”
In Florida, | read, “misdemeanor courts routinely dis-
pose of cases in three minutes or less, usually with a
guilty plea. ... In Miami, public defenders barely have
time to introduce themselves to their misdemeanor
clients before the cases are over.””2 And of course, it’s
not just Florida. The entire criminal justice system has
by now come to rely heavily on plea-bargaining;” and
this preempts the thrashing-out of evidence at trial an-
ticipated by the theoretical rationale for adverarialism.

So that rationale can be sustained only to the ex-
tent that it’s reasonable to believe that attorneys advi-
sing their clients whether to accept a proffered plea-
-bargain or to take their chances in court are able to
predict with accuracy what the upshot would be if
the case were to go to trial; which, there is reason to
fear,” is quite limited. Similarly, in our overburdened
tort system, too, only relatively few cases actually go
to trial; most are settled, which again preempts the
thrashing-out of evidence at trial envisaged by the
theoretical rationale for adversarialism.

It's also relevant that, in some instances, it may be
beyond anyone’s power to uncover the truth: e.g., in
DES (diethylstilbestrol) cases—where the reproductive
cancers the drug caused in some of the daughters born
to the women who took it to prevent miscarriage were
discovered only decades later’>—there was simply no
way to know which of the several manufacturers had
made the particular version of the drug that caused
this plaintiff’s injury;”® and in cases of mesothelioma
allegedly caused by asbestos exposure at work—whe-
re the latency period may be several decades, there

2 Emshwiller and Fields, 2014, p. A1.

73 According to Murphy 2014, p. 661, up to 95% in some
jurisdictions.

7# See Lafler v. Cooper, 132 S. Ct. 1376 (2012), where the
Supreme Court granted a new trial because ineffective
assistance of counsel resulted in the defendant’s rejecting
a plea offer, he was then convicted at trial and received a
more severe sentence than he would have served had he
accepted the plea bargain. See also Murphy 2014, 66-1-64.
> And, | believe, the sterility it caused in some of their sons.
76 See, e.g., Sindell v. Abbot Labs., 607 P2d 924, 937 (Cal.
1980) (“holding that “[elach defendant will be held liable
for the proportion of the judgment represented by its share
of that market unless it demonstrates that it could not have
made the product which caused plaintiff’s injuries”). Bichler
v. Eli Lilly & Co., 436 N.Y.S.2d 625, 632 (App. Div. 1981)
(holding that “[ilt does not strain one’s sense of fairness
to allow a limited expansion of the doctrine of concerted
action to cover the type of circumstance faced in a DES
case where the traditional evidentiary requirements of tort
law may be insurmountable”). Hymowitz v. Eli Lilly & Co.,
539 N.E.2d 1069, 1078 (N.Y. 1989) (holding that “there
should be no exculpation of a defendant who, although a
member of the market producing DES for pregnancy use,
appears not to have caused a particular plaintiff’s injury”).
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is apparently no threshold dose, and a plaintiff may
have been exposed many times, in more than one
workplace”—it is, so to speak, even more impossible
to determine which employer is responsible.

So perhaps it’s no wonder that, in this age of mass
tort litigation, and especially of the class-action law-
suit intended from the outset not to go to trial but to
induce a settlement, our civil-justice system seems to
be moving closer to the model of purely pragmatic
dispute resolution, governed primarily by cost calcu-
lations, increasingly more sensitive to economic con-
siderations and less sensitive to the evidence about
who or what really caused these injuries—as if we had
decided that ensuring that the truth comes out is so-
metimes just too difficult and too expensive to bother
with.”

3k 3k ok

As an old proverb has it, the there are more ways of
killing a cat than drowning it in butter; and there are
more ways of trying to arrive at just determinations
than “the American way.” There are several routes
from my house to the airport—this one more direct,
that one less congested at rush-hour, a third easier to
explain to a taxi-driver, and so forth. Similarly, there
are civil-law ways and common-law ways of trying to
arrive at factually correct verdicts. Neither is, in my
opinion, prima facie ill-suited to the task—as, say, trial
by ordeal surely was; and neither, in my opinion, is
obviously or in principle better-suited. Rather, as with
common-law procedures, whether, or to what extent,
the hope of arriving at factually correct verdicts is rea-
lized is an enormously complicated and difficult ques-
tion, the answer to which will depend less on abstract
considerations about the epistemological efficiency of
these or those kinds of procedure than on the nitty-
-gritty details of how the system functions in practice.

Still, even given how generic, and how tentative,
anything at this level of abstraction must be, | will stick
out my neck to so far as to say that I'm not persua-
ded that, as is sometimes said, unlike common-law
“fact-finders,” civil-law judges really are engaged in
seeking, or discovering, the truth of the matter(s) at
issue. Like a common-law trial, a trial in a civil-law
system is just one stage of a whole complex process.
And while civil-law evidentiary procedure is certainly
less oblique than common-law procedure,” and not

77 See, e.g., “Mesothelioma Causes,” available at

http://www.mesothelioma.com/mesothelioma/causes;
“Mesothelioma,” available at http://www.medicinenet.
com/mesothelioma/page3.htm (both visited 12.3.14).

78 The 2013 response of the Ministry of Justice for England
and Wales to the 2010 Report from the Law Commission
(note 55 above) seems to be in precisely this spirit.

7 Perhaps it's worth noting explicitly that oblique ways
of doing things aren’t necessarily less effective than more
direct ways (think of planned economies vs. free markets,
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constrained by exclusionary rules of evidence, | don't
suppose that the work of a civil-law judge, any more
than a common-law trial, looks much like a scientific
investigation, or the kind of research a historian might
undertake, or the work of a detective trying to identify
the perpetrator of a crime, or of an auto-mechanic
trying to track down the cause of a sinister knocking
sound. A civil-law judge won't, | take it, like a scien-
tist, perform experiments or carry out epidemiological
studies or do DNA tests or, like a historian, look for
documents in dusty attics or, like a detective, inter-
rogate several suspects in the same crime, or ..., etc.
He’s not involved in hands-on inquiry; it’s all at best
second-hand—a little like what are nowadays euphe-
mistically called students’ “research” papers.

And, as | understand it—even, I'm inclined to say, in
France, since the requirement that the judge be “per-
sonally convinced” seems to serve the same function-
—a civil-law judge’s factual determinations are cons-
trained by standards of proof; and the whole process,
like a common-law trial, is subject to real constraints
of time and resources, not continuing indefinitely or
waiting for every conceivably-relevant bit of evidence
to come in. So it looks to me as if a civil-law judge, like
a common-law “fact-finder,” is asked to determine
whether guilt or liability has been established to the
required degree of proof by the evidence considered;
in the hope, as with common-law trials, that this will,
often enough, produce factually correct verdicts.

“But,” you may say, “even if that’s so, doesn’t the
fact that civil-law judges are responsible for deter-
mining questions of fact as well as questions of law,
and give a written evaluation of the evidence in jus-
tification of their factual findings, show that they're
more likely to arrive at factually-correct verdicts?” |
don’t think so. Even if it were possible to do more than
guess whether the discipline imposed by a judge’s ha-
ving to provide a written evaluation of the evidence
in a case, or the discipline imposed by jurors” having
to deliberate with each other, is the more effective
way of ensuring reasonable factual decisions—which |
doubt—this wouldn't by itself warrant any conclusion
about whether civil-law or common-law evidentiary
procedures are, overall, epistemologically superior, let
alone about such legal systems as a whole.

Another old proverb tells us that “the devil is in the
details.” Indeed. While | was struggling to find a way
of concluding this paper, | chanced on an opinion pie-
ce in the Wall Street Journal, “Mexico’s Rule of Law
Crisis,” urging that Mexico hasten the process of mo-
ving from its traditional, written, inquisitorial criminal-
-justice system, used “as a profit center to the state”
in which “the accused can either pay or do time,” to
a more transparent “oral, accusatorial system.”® This

for example).
8 O’'Crady 2014.

18

turned out to be just the first intimation of many, how
various, and how crucial, the specifics of particular le-
gal systems can be.

In the present instance, for example, | had assumed
that Mexico’s legal system belongs to the continental
legal tradition. True enough. But, | soon learned, the
1917 Mexican Constitution and subsequent reforms
introduced adversarial procedures more familiar in
common-law systems—which, however, were never
actually implemented as part of Mexican criminal pro-
cedure.® In the nineteenth and twentieth centuries,
another article told me, Mexico developed a legal sys-
tem intended in part to reduce the power of the Ca-
tholic Church.® Then, in 2008, Mexico passed a series
of reforms which required oral, adversarial trials—so-
mewhat, it seems, as the 1917 Constitution had in-
tended—both federally and in the states;®* and in the
Human Rights reform of 2012 adopted, among other
principles, the following (Article 20, Part A):

II: Toda audiencia se desarollard en presencia
del juez, sin que puede delegar en ningun
persona el desahogo y la valoracién de las
pruebas, la cual debera realizarse de manera
libre y légica.

IV: El juicio se celebara ante un juez que no
haya conocido del caso previamente. La
presentacion de los argumentos y los elmentos
probatorios se desarollard de manera publica,
contradictoria y oral.®*

However, the call in the opinion piece | mentioned
earlier for states that haven’t yet adopted the new sys-
tem to hasten the process was apparently misleading:
the process of implementation is a gradual one, and
the deadline is June 18, 2016.%

What were the evidentiary procedures of the pre-
-reform Mexican criminal-justice system? Paul Zweir
and Alexander Barney offer this description:

Very simply, the system depend[ed] on
the police working with a prosecutor. The
prosecutor then [was] tasked with gathering all
relevant evidence—both for the prosecution
and for the defense—and then putting that
evidence in a written form. All of this written
evidence [was] then put into a file for the judge
to read and then decide the case.®

Later in the same article, they add:
... The Mexican judge is accustomed to entering

8 Dang 2014, pp. 429-30.

82 Zwier and Barney 2012, p. 193.

8 1d., p.189.

8 Correspondence with Raymundo Gama (on file with the
author).

8 O’Crady 2014; correspondence with Raymundo Gama
(note 84 above).

8 Zwier and Barney 2012, p. 203.



the trial knowing all about the defendant’s
background, family history, criminal record
and earlier brushes with the law. Much of the
“evidence” is based on hearsay ... .%

Carlos Rios Espinoza gives further details:

The investigative authority—Ministerio
Pablico—that had decision-making power
over the weight of what would be considered
at the proceeding’s guilt stage, carried
out the investigative or inquisitorial stage.
That determination was made during the
investigation, without the opportunity for the
defense to challenge and cross-examine the
witnesses. [One consequence was| that
the system promote[d] the use of low quality
evidentiary information upon which the judge
depends to resolve the case, since the prosecutor
[was] the one who decide[d] the value of the
evidence and what evidence should come
before the judge.®

Under the old system, Rios tells us, the preliminary
inquiry stage involved the prosecutor and the police;
who, unless they decided not to go forward, would
send their dossier to the judge. At this point the defen-
se had seventy-two hours to provide evidence, which
the judge “might” consider in determining whether
the requirements for initiating a prosecution are met.
During the “instruction” phase the parties offered evi-
dence, normally the same evidence already offered
in the preliminary stage and contained in the dossier.
After this, the parties were called to a “juicio,” where
each might make an oral summary of the case, and
give closing arguments. But this was “merely a forma-
lity,” since the judge was never present.*

How do the reforms change things? Briefly and
roughly: The new system boosts the role of the pu-
blic defender to match that of the public prosecutor.”
Moreover, three separate judges are now involved in
a criminal proceeding: a due process judge, an oral
trial judge, and a sentencing judge.” The task of the
“due process” judge is to oversee the admissibility of
evidence, limiting the power of the prosecutor and
providing safeguards against abuses during the inves-
tigative stage.” (The use of torture to extract criminal
confessions is forbidden;* and the prosecution can-
not rely solely on a defendant’s confession but must

97 1d., p.205.

% Rios 2008, p.57.

8 Id., pp. 58-60. The English word for “juicio” would
of course normally be, “trial”; but what Rios describes
seems so different from a trial as English speakers would
understand it that | hesitate to use the word.

% Wright 2010, p. 363; Dang 2014, p. 434.

o Dang 2014, p. 438.

2 Ibid.

2 1d., p. 436.
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provide additional evidence.)’* In accordance with
the principle that trials be “pdblica [y] contradictoria,”
both parties present their evidence and arguments, in
adversarial fashion, before the oral trial judge.

The pre-reform Mexican evidentiary procedure in
criminal cases certainly sounds far from epistemo-
logically efficient, and the new procedures, on their
face, epistemologically preferable. Still, one commen-
tator notes that—not surprisingly, given that it was
prompted in part by the history of the corruption of
law enforcement by the drug cartels—the 2008 re-
form expressly limits the due process rights of crimi-
nal defendants accused of involvement in organized
crime;® and that the determination of the admissibili-
ty or inadmissibility of evidence rests on the discretion
and judgment of a single “due process” judge guided
only by the principle that irrelevant or illegally-obtai-
ned evidence is inadmissible.” Others note that the
new system poses considerable challenges for judges,
attorneys, and legal educators accustomed to the pre-
-reform procedures.” How epistemologically efficient
will the new system prove to be in practice? This, |
would say, remains to be seen.

While I was still struggling to absorb all this, I noti-
ced that one of the articles about Mexico included a
section explaining that Chile had adopted a new code
of criminal procedure in 2000, reflecting its transition
to a more adversarial system after the end of the Pi-
nochet regime; and that this transition, completed
by 2005, was smoother and easier than Mexico’s
because the main influence on Chilean law, besides
the U.S., was Germany—a civil-law jurisdiction that
already had adversarial procedures in place.” By this
point—realizing just how enormously difficult it would
be even to compare, say, the competence of the Ger-
man and the Chilean legal systems, or of the U.S. and
Canadian systems, to arrive at substantially just deter-
minations, let alone to compare the competence of
the U.S. and Colombian systems, and how exponen-
tially more difficult to compare “common-law” and
“civil-law” systems generally—I was beginning to fear
a fuse might blow in my brain, and this paper would
never be finished! So, by way of conclusion, I will
let Shakespeare’s constable Dogberry speak on my
behalf: without all those nitty-gritty details it would
take a whole other lifetime to master, “comparisons
are odorous.””

% Id., p. 437.

% Dang 2014, 437.

% Id., p. 440.

7 See generally Zwier and Barney 2012.

% Dang 2014, pp. 450 ff.

9 William Shakespeare, Much Ado about Nothing, Act
3, scene 5. Constable Dogberry means, of course, that
comparisons are odious.



Justice, Truth, and Proof: Not So Simple, After All
Bibliography

Aristotle, Metaphysics. Trans. W. D. Ross, in Richard
McKeon, ed., The Basic Works of Aristotle (New York:
Random House, 1941), 689-935.

Austin, J. L., 1950. “On Truth,” in J. O. Urmson and
Geoffrey Warnock, eds., Philosophical Papers of J. L.
Austin (Oxford: Oxford University Press, 1961), 85—
101.

Bacon, Francis, 1620. The New Organon, in The Works
of francis Bacon, eds. James Spedding, Robert Leslie
Ellis, and Douglas Denon Heath (London: Longman’s
and Green, 1858).

Bentham, Jeremy, 1827. Rationale of Judicial Evidence
(New York: Garland, 1978) (5 vols.).

Bottaglio, Barbara, 2011. “Cognitive Neuroscience,
Decision Making, and the Law,” European Journal of
Risk Regulation 2: 427-32.

Brennan, William J., Jr., 1990. “The Criminal Prosecu-
tion: Sporting Event or Quest for Truth? A Progress Re-
port,” Washington University Law Quarterly 68, no.1: 1-18.

Broun, Kenneth S. et al., eds., 2006. McCormick on
Evidence (St. Paul, MN: Thomson/West).

Clark, Charles E., 1937. “The Handmaid of Justice,”
Washington University Law Quarterly 23, no.3 (April
1937), 296-320.

Clendinnen, F John, 2007. “Ratifying Foundheren-
tism,” in de Waal 2007, 73-87.

Clermont, Kevin M. and Emily Sherwin, 2002. “A
Comparative View of Standards of Proof,” American
Journal of Comparative Law: 50: 243-75.

Dang, Connie, 2014. Comment, “Admissible or Inad-
missible: The Role of Formally Codified Rules of Eviden-
ce as a Safeguard in Mexico’s Developing Legal Sys-
tem,” San Diego International Law Journal 15: 425-54.

Davidson, Donald, 1984. Enquiries into Truth and In-
terpretation (New York: Clarendon Press).

Davidson, Donald, 1986. “A Nice Derangement of
Epitaphs”, in Ernest Lepore, ed., Truth and Interpreta-
tion, Oxford: Blackwell), 433-46.

Dershowitz, Alan M., 2011. “Casey Anthony: The Sys-
tem Worked,” Wall Street Journal, July 7, 2011, A15.

Devers, Lindsay, 2011. Bureau of Justice Assistance
Plea and Charge Bargaining, Research Summary, avai-
lable at http://www.bja.gov/Publications/PleaBargainin-
gResearchSummary.pdf.

20

de Waal, Cornelis, ed., 2007. Susan Haack: A Lady of
Distinctions (Amherst, NY: Prometheus Books).

Emshwiller, John R., and Gary Fields, 2014. “Justice
Dispensed in Minutes as Petty Crimes Clog Courts,”
Wall Street Journal, December 1, 2014, A1, A14, p. A1.

English, Marianne, 2011. “How science fell short in
Anthony case,” available at news.discovery.com/hu-
man/science-falls-short-in-anthony-case.htm.

Erichson, Howard, M. 1998-1999. “Mass Tort Litiga-
tion and Inquisitorial Justice,” Georgetown Law Jour-
nal: 87: 1983-2024.

Frankel, Marvin, 1975. “The Search for Truth: An Um-
pireal View,” University of Pennsylvania Law Review
122, no.5: 1031-59.

Frapolli, Maria-José, 1996. “The Logical Enquiry into
Truth,” History and Philosophy of Logic 17: 179-97.

Galanter, Marc, 2004. “The Vanishing Trial: An Exa-
mination of Trials and Related Matters in Federal and
State Courts,” Journal of Empirical Legal Studies 1,
no.3 (November 2004): 459-70.

Galanter, Marc, and Angela M. Frozena, 2014. “A Grin
without a Cat: The Continuing Decline and Displa-
cement of Trials in American Courts,” Daedalus 140,
no.3 (Summer 2014): 115-28.

Givens, Richard A. (updated by Kevin Shirey), 2010.
Manual of Federal Practice, 2070 Cumulative Supple-
ment (New Providence, NJ: LexisNexus).

Garoupa, Nuno, and Gémez Liglierre, 2012. “The
Evolution of the Common Law and Efficiency,” Geor-
gia Journal of International and Comparative Law 40:
307-40.

GRID [Grupo de Investigacionces en Derecho], 2014.
Derecho procesal: Dilmas sobre la verdad en el proce-
so judicial (Medellin: Universidad Pontificia Bolivaria-
na, 2014).

Grinberg, Emmaneulla, 2011. “Flawed forensic evi-
dence explains Casey Anthony acquittal,” CNN.com,
available at www.cnn.com/2011/CRIME/07/15/casey.
anthony.forensic.evidence/.

Gross, Jordan, 2013: “An Ounce of Pretrial Prevention
is Worth More that a Pound of Post-Conviction Cure:
Untethering Federal Pretrial Criminal Procedure from
Due Process Standards of Review,” 18, no.2 Berkeley
Journal of Criminal Law (Fall 2013): 317-60.

Grossi, Simon, 2010. “A Comparative Analysis be-
tween ltalian Civil Proceedings and American; Civil
Proceedings before Federal Courts,” Indiana Interna-
tional & Comparative Law Review 201: 213-79.


http://www.bja.gov/Publications/PleaBargainingResearchSummary.pdf
http://www.bja.gov/Publications/PleaBargainingResearchSummary.pdf
http://www.discovry.com/human/science-falls-short-in-anthony-case.htm
http://www.discovry.com/human/science-falls-short-in-anthony-case.htm
http://www.cnn.com/2011/CRIME/07/15/casey.anthony.forensic.evidence/
http://www.cnn.com/2011/CRIME/07/15/casey.anthony.forensic.evidence/

Haack, Susan, 1978. Philosophy of Logics (Cambridge:
Cambridge University Press)

Haack, Susan, 1993/2009. Evidence and Inquiry (se-
cond, expanded edition, Amherst, NY: Prometheus
Books, 2009). Page references are to the 2009 edition.

Haack, Susan, 1999. “Staying for an Answer: The Un-
tidy Process of Groping for Truth” (1999), reprinted in
Haack, 2008/2013, 35-45 (text) and 269-70 (notes).

Haack, Susan, 2003. Defending Science—Within Rea-
son: Between Scientism and Cynicism (Amherst, NY:
Prometheus Books).

Haack, Susan, 2004. “Epistemology Legalized: Or,
Truth, Justice, and the American Way,” reprinted in
Haack 1993/2009, 361-83, Haack 2014, 27-46, and
in GRID 2014, 1-30.

Haack, Susan, 2005. “The Unity of Truth and the Plu-
rality of Truths” (2005), reprinted in Haack 2008/2013,
47-67 (text) and 271-73 (notes).

Haack, Susan, 2007. “The Benefit of Experience: Res-
ponse to John Clendinnen,” in de Waal 2007, 88-91.

Haack, 2008. “The Whole Truth and Nothing but the
Truth,” Midwest Studies in Philosophy XXXIII: 30-35.

Haack, Susan, 2008/2013. Putting Philosophy to
Work: Inquiry and Its Place in Culture; (Amherst, NY:
Prometheus Books, 2008; expanded edition 2013).
Page references are to the 2013 edition.

Haack, Susan, 2011. “Epistemologia: Chi Ne Ha Bi-
sogno?” [“Epistemology: Who Needs [t?”], Epistemo-
logia XXXIV: 268-88.

Haack, Susan, 2013. “El probabilismo juridico: Una
dissension epistemoldgica,” in Carmen Vazquez, ed.,
Estandares de prueba y prueba cientifica: ensayos
de epistemologia juridical (Barcelona: Marcial Pons,
2013), 65-98. In English in Haack 2014 (a), 47-77.

Haack, Susan, 2014 (a). Evidence Matters: Science,
Proof, and Truth in the Law (New York: Cambridge
University Press, 2014).

Haack, Susan, 2014 (b). “Nothing Fancy: Some Sim-
ple Truths about Truth in the Law,” in Haack 2014 (a),
294-324.

Haack, Susan, 2014 (c). “Epistemology and the Law
of Evidence: Problems and Projects” in Haack 2014
(a), 1-26.

James, William, 1897. “The Sentiment of Rationality”
(compiled from two papers dated 1879 and 1883), in
The Will to Believe and Other Essays in Popular Philo-
sophy (1897; eds. Frederick Burkhardt and Fredson

21

Susan Haack

Bowers (Cambridge, MA: Harvard University Press,
1979), 57-89.

Jamieson, Allan, and Scott Bader 2011. “Got a Match,
Guv?” available at http://www.barristermagazine.com/
archive-articles/issue-49/got-a-match,-guv.html.

Klar, Lewis N., 2011. “The Impact of U.S. Tort Law in
Canada,” Pepperdine Law Review 38: 359-74.

Law Commission of England and Wales, 2011. Report
No.325 on Expert Evidence in Criminal Proceedings
(February 21,2011).

Martini, Steve, 1994. Undue Influence (New York: G.
P Putnam).

“Mesothelioma Causes,” available at http://www.me-
sothelioma.com/mesothelioma/causes.

“Mesothelioma,” available at http://www.medicine-
net.com/mesothelioma/page3.htm.

Mill, John Stuart, 1843. A System of Logic, Ratiocinati-
ve and Inductive, Being a Connected View of the Prin-
ciples of Evidence and the Methods of Scientific Inves-
tigation, 8" ed., London, 1970.

Ministry of Justice (England and Wales), 2013. “The
Government’s response to the Law Commission re-
port, ‘Expert evidence in criminal proceedings in En-
gland and Wales’” (November 21, 2013).

Mullinix, Linda S., 2014. “El descubrimiento de la ver-
dad y la regla de la proporcionalidad” (“Discovering
Truth and the Rule of Proportionality”), in GRID 2014,
49-83.

Murphy, Erin, 2014. “The Mismatch between Twenty-
-First Century Forensic Evidence and our Antiquated
Criminal Justice System,” Southern California Law Re-
view 87: 633-72.

Nadal, Santiago and Salvatore De Traglio, 2000.
“What you Always Wanted to Know about the Legal
Environment of Spain,” Defense Counsel Journal 67:
318-31.

Ness, Arne, 1938. “Truth’ as Conceived by Those
Who are not Professional Philosophers,” Skrifter ut-
giutt av Der Norske Videnskaps-Akademi | Oslo, Il.
Hist-Filos. Klasse, vol. V.

Norton, Jerry E., 1970. Discovery in the Criminal Pro-
cess,” Journal of Criminal Law, Criminology, and Politi-
cal Science 61, no.1: 11-38.

O'Grady, Mary Anastasia , 2014. “Mexico’s Rule of Law
Crisis,” Wall Street Journal, November 7, 2014, A11.

Peirce, C. S., Collected Papers. Eds. Charles Hartshor-
ne, Paul Weiss, and (Vols. 7 and 8) Arthur Burks (Cam-
bridge, MA: Harvard University Press, 1931-58).


http://www.barristermagazine.com/archive-articles/issue-49/got-a-match,-guv.html
http://www.barristermagazine.com/archive-articles/issue-49/got-a-match,-guv.html
http://www.mesothelioma.com/mesothelioma/causes
http://www.mesothelioma.com/mesothelioma/causes
http://www.medicinenet.com/mesothelioma/page3.htm
http://www.medicinenet.com/mesothelioma/page3.htm

Justice, Truth, and Proof: Not So Simple, After All

Perry, Anne, 1992. Belgrave Square (reprinted New
York: Ballantine Books, 2011)

Popper, Karl R., 1972. “Comments on Tarski’s Theory
of Truth,” in Popper, Objective Knowledge: An Evo-
lutionary Approach (Oxford: Clarendon Press, 1972),
319-40.

Pound, Roscoe, 1906. “The Causes of Popular Dissa-
tisfaction with the Administration of Justice,” Annual
Report of the American Bar Association 29: 39-5427.

Ragland, George Jr., 1932. Discovery Before Trial (Chi-
cago: Callaghan and Co.).

Ramsey, FP, 1927. “Facts and Propositions” (1927), in
Foundations of Mathematics, ed. Richard Braithwaite
(London: Routledge and Kegan Paul, 1931), 138-55.

Ramsey, F. P, 1927-29. On Truth (Essays from 1927-
1929), eds. Nicholas Rescher and Ulrich Majer (Dor-
drecht, the Netherlands: Kluwer, 1992).

Reno, Janet, 1996. “Introduction” in Edward Connors,
Thomas Lundgren, Neal Miller, and Tom McEwen, Con-
victed by Juries, Exonerated by Science, National Institu-
te of Justice (NIJ) Research Report (June 1996).

Rios Espinoza, Carlos, 2008. “Redesigning Mexico’s
Criminal Procedure: The States” Turning Point,” Sou-
thwestern Journal of Law and Trade in the Americas
15: 53-82.

Rorty, Richard, 1987. “Science as Solidarity,” in John
S. Nelson, Allan Megill, and Donald M. McCloskey,
eds., The Rhetoric of the Human Sciences (Madison,
WI: University of Wisconsin Press), 38-52 44.

Rorty, Richard, 1992. “Trotsky and the Wild Orchids,”
Common Knowledge 1, no.3: 140-53.

Russell, Bertrand, 1918. “The Philosophy of Logical
Atomism,” in Russell 1956, 177-281

Russell, Bertrand, 1919. “On Propositions: What They
Are and How They Mean,” in Russell 1956, 283-320.

Russell, Bertrand, 1956. Logic and Knowledge: Essays
1901-1950, ed. Robert C. Marsh (New York: Capri-
corn Books).

Searle, John R., 1995. The Construction of Social Rea-
lity (New York: Free Press, 1995).

Searle, John R., 2007. “lllocutionary Acts and the Con-
cept of Truth,” in Dirk Greimann and Geo Siegwart,
eds., Truth and Speech Acts: Studies in the Philosophy
of Language (New York: Routledge), 31-40.

Shakespeare, William, 1600. Much Ado about No-
thing. (Probably first performed in 1598-99. Published

22

in quarto by the stationers Andrew Wise and William
Aspley, the only edition before the First Folio in 1623.)

Sloan, Karen, 2011. “Anthony defender says holes in
state’s forensics case help explain acquittal,” National
Law Journal online (July 13, 2011)

Smith, Adam, 1776. A Inquiry into the Nature and
Causes of the Wealth of Nations (ed. Edwin Cannan,
New York: Modern Library, 1937)

Spencer, J. R., 2000. “Evidence,” in Delmas-Marty,
Mireille and J. R. Spencer, European Criminal Procedu-
res (Cambridge: Cambridge University Press), 641-87.

Subrin, Stephen N., 1998. “Fishing Expeditions
Allowed: The Historical Background of the 1938 Fe-
deral Discovery Procedures,” Boston College Law Re-
view 39 (May 1998): 691-745.

Tarski, Alfred, 19333 “The Concept of Truth in Forma-
lised Languages,” trans. J. H. Woodger in Tarski, Lo-
gic, Semantics, Metamathematics (Oxford: Clarendon
Press, 1956), 152-278

Tarski, Alfred, 1944. “The Semantic Conception of
Truth and the Foundations of Semantics,” reprinted
in Herbert Feigl and Wilfrid Sellars, eds., Readings in
Philosophical Analysis (New York: Appleton-Century-
-Crofts, 1949), 52-84.

Taruffo, Michele, 2014. “La verita nel proceso,” in
GRID 2014, 31-48.

Wesson, Marianne, 2006. “The Hillmon Case, the Su-
preme Court, and the McGuffin,” in Richard Lempert,
ed., Evidence Stories (New York: Foundation Press),
277-305.

Wesson, Marianne, 2013. A Death at Crooked Creek:
The Case of the Cowboy, the Cigarmaker, and the Love
Letter (New York: New York University Press).

Wilson, Adam, 2011. “The Law Commission’s Re-
commendation on Expert Opinion Evidence: Suffi-
cient Reliability?” Web Journal of Current Legal Issues, 3.

Wittgenstein, Ludwig, 1922. Tractatus Logico-Philoso-
phicus (London: Routledge and Kegan Paul).

Wright, Ronald F, 2010. “Mexican Drug Violence
and Adversarial Experiments,” North Carolina Journal
of International Law and Commercial Regulation 35
(Winter 2010): 363-84.

Zwier, Paul J., and Alexander Barney, 2012. “Moving
to an Adversarial System in Mexico: Jurisprudential,
Criminal Procedure, Evidence Law, and Trial Advoca-
cy Implications,” Emory International Law Review 26:
189-225.



DAMAGES FOR THE VIOLATION OF A JURISDICTION AGREEMENT!

EXAMINED FROM AN AUSTRIAN PERSPECTIVE BASED ON THE GERMAN SUPREME COURT
RULING BGH Il ZR 42/19

Dr. Martin Trenker
Head of the department of Civil Procedure Law, University of Innsbruck

Mag.2 Antonia Werner
University assistant at the department of Civil Procedure Law, University of Innsbruck

1. Introduction

In the decision mentioned above (Il ZR 42/19?),
the BGH? confirms that a party which agrees to sue
the other party exclusively before a certain court or
the courts of a certain state, but subsequently brea-
ches this agreement by suing before a court other than
the one (or the ones) having conferred jurisdiction on,
is liable to pay compensation for the loss thereby cau-
sed to the other party.

This key message of the ruling might, at first sight,
not actually sound surprising. For an Austrian or Ger-
man procedural lawyer, however, this decision truly
marks a “turning point”*. Namely, it is the first and,
so far, the only supreme court ruling in the German-
-speaking area adopting a clear position in the much-
-debated issue of liability for compensation due to the
breach of a procedural contract®. Therefore, the prac-
tical consequences for international disputes involving
a jurisdiction agreement or an arbitration agreement®

' The following article is a slightly amended and extended
version of Trenker, “Schadenersatz wegen Verletzung einer
Gerichtsstandsvereinbarung nach BGH Il ZR 42/19 in
RdW (“Recht der Wirtschaft”) 2020, p 431 et seqq.

2 BGH October 17, 2019, Il ZR 42/19; for example, see
in BGHZ (“Entscheidungen des Bundesgerichtshofs in
Zivilsachen”) no 223, p 269.

* Federal Supreme Court of Germany, “Bundesgerichtshof”
(BGH).

* Pfeiffer in LMK (“Kommentierte BGH-Rechtsprechung,
Lindenmaier-Mohring”) 2019, no 422740.

> See point 3.2., point 3.3. as well as point 4.1.

® As to the importance of the present reflections also for
arbitration agreements, see point 7.
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are almost “immense””.® Thus, this ruling can be na-
med a “landmark decision”®. The German Professor
Mankowski even called it a “sensation”."°

2. Subject of the underlying litigation

As a starting point, allow us to briefly summarise the
issue which the ruling 11l ZR 42/19 is based on:

The parties involved are both telecommunication
companies in a contractual relationship. While the
claiming party’s registered office is in Washington
D.C. (USA), the defending party is based in Bonn (Ger-
many). The parties’ contract contains the following
clause:

“This Agreement shall be subject to the law of the
Federal Republic of Germany. Bonn shall be the place
of jurisdiction.”

In consequence of disputes about contractual ad-
justments, the claiming party, however, sued the de-

”Mankowski in RIW (“Recht der Internationalen Wirtschaft”)
2020, p 64 (70 with further references).

8 The importance of the ruling is also demonstrated by the
number of comments written on it, eg Pfeiffer in LMK 2019,
no 422740; Unseld in BB (“Betriebs-Berater”) 2019, no
3023; Korte in GWR (“Gesellschafts- und Wirtschaftsrecht”)
2020, p 48; Schatz in EWIR (“Entscheidungen zum
Wirtschaftsrecht und Kurzkommentare”) 2020, p 95; F. Graf
von Westphalen in IWRZ (“Zeitschrift fur Internationales
Wirtschaftsrecht”) 2020, p 39; Mankowski in RIW 2020,
p 64; Antomo in EuZW (“Europdische Zeitschrift fir
Wirtschaftsrecht”) 2020, p 143; Wais in NJW ( “Neue
Juristische Wochenzeitschrift”) 2020, p 399.

9 F. Graf von Westphalen in IWRZ 2020, p 39 (40); likewise,
Pfeiffer in LMK 2019, no 422740.

10 Mankowski in RIW 2020, p 64 (70).
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fending party before a US district court which, on the
basis of the parties’ agreement, dismissed the suit due
to lack of competence. Nevertheless, it refused the
award of procedural costs in favour of the defending
party according to the so-called “American rule”.
Given the failing in its action, the claiming party
then brought proceedings in the competent German
court.” Thus, the defending party directed a coun-
terclaim against the claiming party, suing for com-
pensation for the costs incurred before the US dis-
trict court, namely attorney’s fees amounting to USD
196.118,03.

In the context of the proceedings, the instances
extensively examined the arising questions on the
permissibility, the requirements, and the scope of a
damage-sanctioned obligation in a jurisdiction agree-
ment. As a result, the BGH drew two fundamental
conclusions:

a) An agreement on the domestic place of juris-
diction may include the obligation to sue the oth-
er party exclusively before the court or the courts
competent due to this agreement.

b) A party that culpably violates this contractual
obligation by suing the other party before a US
court, which dismisses the suit due to lack of com-
petence, but does not award any cost-reimburse-
ment according to the “American Rule”, is obliged
to compensate the other party for the costs of nec-
essary and appropriate legal defence.

3. Specific problems arising due to the so-
called “separation doctrine” of Austrian civil
procedure law

3.1. Separation of substantive civil law and civil
procedure law

In Austria (and, at least to some degree, also in Ger-
many) research and dogmatic reflections on civil pro-
cedure law have been marked by the strongly upheld
promotion of its strict separation from substantive civil
law (“separation doctrine”)."® This point of view re-
sults from various considerations: First, civil procedure
law constitutes an area of public law, since civil pro-

" The “American Rule” provides that each party is
responsible to pay its own attorney’s fees, regardless of the
outcome of the proceedings.

2 Depending on the value of the claim, either the
“Amtsgericht” (district court) or the “Landgericht” (regional
court) is competent in first instance.

3 As to the origin and the development of this “separation
principle”, see Trenker, “Einvernehmliche Parteidisposition
im Zivilprozess” (2020), p 63 et seqq with further references,
however, dissociating from it, p 71 et seqq (especially 99 et

seqq).
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ceedings are governed by state courts as public au-
thorities. Second, and probably of more importance,
as the idea comes from the originator of the ZPO™
Franz Klein', the function of civil procedure law can
be seen not only in the enforcement of the parties’
claims but also in the maintenance of a peaceful so-
cial and economic community life.® To put it briefly,
according to the “formalistic approach”'” developed
from this “separation doctrine”, procedural acts are to
be viewed isolated from any substantive effects under
civil law.

3.2. Denial of procedural obligations between
the parties

As one important result drawn from this approach,
in civil proceedings the parties could not dispose on
their legal positions by concluding contractual agree-
ments as they can in substantive civil law matters. In
fact, the existence of procedural agreements as such is
undeniable, since they are explicitly accepted by sta-
tutory provisions codified in the JN'. Still, according
to the most stringent representatives of this doctrine,
those agreements would not constitute “real agree-
ments”, but only a set of facts of co-existing decla-
rations of intent establishing certain legal consequen-
ces.” Consequently, these co-existing declarations of
intent could not create any obligations between the
parties. By some scholars, the existence of procedural
obligations was declined in general .

Regarding the present issue, this “separation doc-
trine” and its implications are of particular interest: A
choice of court agreement undoubtedly?' is an agree-
ment on the court (or the courts) competent to decide

" Austrian Civil Procedure Code, “Zivilprozessordnung”
(ZPO).

> For example, see Klein, “Zeit- und Geistesstromungen
im Prozesse” in Friedldnder Josef/Friedldnder Ottilie, “Franz
Klein, Reden/Vortrage/Aufsitze/Briefe” | (1927), p 117.

'® For further reference, see Trenker, “Parteidisposition”, p
64 et seqq with the corresponding citations.

7 As to this term, see Trenker, “Parteidisposition”, p 67 et
seqq.

8 Austrian Jurisdiction Provisions, “Jurisdiktionsnorm” (JN);
see § 104.

' For example, Sperl, “Vereinbarung der Zustdndigkeit
und Gerichtsstand des Erflllungsortes nach dem neuesten
osterreichischen Civilprozessrecht” (1897), p 115; Petschek
in Petschek/Stagl, “Der osterreichische Zivilproze3” (1963),
p 127; Matscher, “Zustandigkeitsvereinbarungen im
osterreichischen und im internationalen Zivilprozef3recht”
(1967), p 23, 54.

20 For example, Goldschmidt, “Der Prozess als Rechtslage”
(1925), p 81 et seqq; Niese, “Doppelfunktionale
Prozesshandlungen” (1950), p 64 et seqq; Schrutka,
“Grundrif8 des Zivilprozefrechts”> (1917), p 141.

21 As pointed out, its existence is explicitly accepted by
§ 104 JN.



on the parties’ dispute, hence, a procedural agree-
ment. Consequently, as outlined above, the “separa-
tion doctrine” could be upheld only by conceiving a
jurisdiction agreement as a set of facts of co-existing
declarations of intent, which would establish the com-
petence of a certain court, but could not constitute
any obligations between the parties.??

From our point of view, the “separation doctrine”
in its generality is indefensible. It has evolved from the
attempt, which might have been understandable at
its time of origin in the 19™ century, to develop and
preserve a certain autonomy and originality of civil
procedure law. Nowadays, however, this essay cannot
be upheld since it sticks to an undifferentiated and
biased idea without any legal indication, ignoring the
structural unity of the legal system.?* Thus, in particu-
lar, although its legal nature is still disputed in detail,**
a choice of court agreement is undoubtedly to be clas-
sified as a (procedural) contract® (for further referen-
ce, see point 4.1.). Similarly, the assumption that pro-
cedural law or, more concretely, a procedural contract
could not create any obligations between the parties is
an unproved contention without any evidence in the
ZPO. Indeed, with respect to the variety of procedural
acts, this assertion is unsustainable 2

3.3. Distinction between contracts creating obli-
gations (“Verpflichtungsvertrige”) and contracts
having direct formative effects (“Verfiigungsver-
trage”)

Another problem in regards to the assumption of
a damage-sanctioned obligation in a choice of court

2 Again, Sperl, “Vereinbarung”, p 115; Petschek
in  Petschek/Stagl, “ZivilprozeRR”, p 127, Matscher,
“Zustandigkeitsvereinbarungen”, p 23, 54.

2 Trenker, “Parteidisposition”, p 99 et seqq.

2 While the Austrian Supreme Court (“Oberster

Gerichtshof” [OGH]) classifies choice of court agreements
as “procedural law contracts” (8 Ob 571/86; 1 Ob 673/90;
1 Ob 25/05s; RIS-Justiz RS0046846 [www.ris.bka.gv.at]),
the BGH describes them as “substantive law contracts
about procedural law relations” (BGH VII ZR 102/65, NJW
1968, 1233; XI ZR 34/96, NJW 1997, 2885); as to the legal
nature in detail, see Trenker, “Parteidisposition”, p 809 et
seqq (especially 819 et seq).

*> Rejecting the conception of a jurisdiction agreement as
a set of facts of co-existing declarations of intent, Rummel,
“Schiedsvertrag und ABGB“ in RZ (“Richterzeitung”)
1986, p 146 et seq; Schneider, “Die Auslegung von
Parteiprozesshandlungen” (2004), p 37 et seqq, 227;
Konecny in Fasching/Konecny, “Kommentar zu den
Zivilprozessgesetzen” 11/1° (2014) preface, point 127; for
further reference, see Trenker, “Parteidisposition”, p 83,
635 et seqq.

% See also Ceroldinger, “Der mutwillige Rechtsstreit”
(2017), p19; Trenker, “Parteidisposition”, p 111 et seq.
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agreement results from the distinction enshrined in
Austrian and especially in German?’” substantive civil
law between contracts creating obligations, so-called
“Verpflichtungsvertrage”, and contracts entailing dis-
positions and consequently having direct formative
effects, so-called “Verfligungsvertrage”. Providing a
very simple example, the conclusion of a contract on
buying goods only creates the seller’s obligation to de-
liver the goods to the buyer and to transfer legal ow-
nership (“Verpflichtungsvertrag”), however, legal ow-
nership is not transferred, indeed; its transfer requires
another “disposition” (“Verfligungsvertrag”).

With questionable benefit?®, important scholars
have transferred this distinction in substantive civil
law to procedural acts and especially to procedural
contracts.?” Accordingly, with respect to legal conse-
quences, procedural contracts in Germany*® and Aus-
tria*' are either classified as contracts which create
the obligation to take a procedural action or to refrain
from it (“Verpflichtungsvertrag”), or as contracts which
have direct formative effects themselves (“Verfligun-
gsvertrag”). On closer examination, the idea of this
distinction also derives from the “separation doctrine”
and can thus be considered as a further development
from its most stringent version (point 3.2.): Although
it is difficult to dogmatically draw this distinction in
all its elements,*? it can be stated that primarily con-
tracts which were particularly accepted by statutory
provisions were regarded as “Verfligungsvertrdge”
with direct formative effects. To all other contracts
concerning procedural matters only the creation of
obligations was attributed; hence, they were automa-
tically classified as “Verpflichtungsvertrage”. Further-
more, the legal nature of those contracts was — at least
originally —assigned to substantive civil law even thou-
gh they would refer to a procedural matter.**

¥ See § 929 BGB (“Biirgerliches Gesetzbuch”); for further
reference, for example, see Oechsler in ,MiKoBGB
(Minchener Kommentar zum Birgerlichen Gesetzbuch)”
(2020) § 929, point 8 et seqq.

28 Critically with respect to this terminology, Wagner,
“Prozessvertrage” (1998), p 223 et seqq; Antomo,
“Schadensersatz wegen Verletzung einer internationalen
Gerichtsstandsvereinbarung?” (2017), p 441 et seqq; also
Trenker, “Parteidisposition”, p 411.

29 At least since Schiedermair’s fundamental oevre
“Vereinbarungen im Zivilprozess” (1935), p 95 et seq.

% For example, see Rosenberg/Schwab/Gottwald,
“Zivilprozessrecht”'® (2018) § 66, point 2 et seq; Kern in
Stein/Jonas, “Kommentar zur Zivilprozessordnung”** (2016)
Vor § 128, point 330 et seqq.

31 Forexample, see Fasching, “Lehrbuch des 6sterreichischen
Zivilprozessrechts“? (1990), point 750; Konecny in Fasching/
Konecny 11/1° preface, point 116/2, 120.

32 Extensively, Trenker, “Parteidisposition”, p 406, 521 et

seqq.
3 For example, Schiedermair, Vereinbarungen”, p 95 et seq,
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Since, as pointed out, in Austria** and Germany?*
a choice of court agreement is explicitly accepted by
statutory rules which provide for its direct formative
effects, its classification as “Verfligungsvertrag” is un-
disputed?® (for further reference, see point 4.1.). Thus,
the question important for the present issue is whe-
ther the classification of a jurisdiction agreement as
“Verfligungsvertrag” is necessarily incompatible with
the existence of additional obligations between the
parties, or whether a jurisdiction agreement may also
imply a (damage-sanctioned) obligation. As a matter
of fact, original proponents of the distinction between
the two types of procedural agreements used to hold
the opinion that obligations were reserved to a “Ver-
pflichtungsvertrag”.

4. Permissibility of an obligation to pay damages
in a choice of court agreement

4.1. Compatibility of a choice of court agreement
with the creation of obligations in general

With regards to the present issue, the assumption
that a choice of court agreement could not create any
obligations between the parties leads to the following
result: While the suit before the incompetent court is
to be dismissed due to lack of competence, a claim
for damages would fail due to missing unlawfulness
towards the opposing party for, although the clai-
mant has breached the choice of court agreement, he
would not have breached any obligation with regard
to the defendant.?” Consequently, unlawfulness could
only be affirmed in case of wilful damage caused by
seising the incompetent court.*

As pointed out, this assumption of incompatibili-
ty probably results primarily from the insistence on
the dogmatic independence of civil procedure law
towards substantive civil law (point 3.1.). However,
by overcoming this “separation doctrine” in its ge-

175; Baumgartel, ,Wesen und Begriff der ProzefShandlung
im Zivilproze8“* (1972), p 272; also Baumgartel, ,Neue
Tendenzen der ProzefShandlungslehre” in ZZP (,Zeitschrift
far Zivilprozessrecht”) no 87 (1974), p 121 (134).

4§ 104 IN.

3§ 38 of the German
“Zivilprozessordnung” (ZPO).
% As one of many, see Konecny in Fasching/Konecny I1/1°
preface, point 120; Kern in Stein/Jonas* Vor § 128, point
348.

37 Korte in GWR 2020, p 48.

3% As to arbitration agreements, see Fremuth-Wolf, “Die
Schiedsvereinbarung im Zessionsfall” (2004), p 192 et
seq; Koller, “Die Schiedsvereinbarung” in Liebscher/
Oberhammer/Rechberger, ~ “Schiedsverfahrensrecht” 1
(2011), point 3/379.

Civil  Procedure Code,
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nerality*?, the misleading conception of a jurisdiction
agreement as a set of facts of co-existing declarations
of intent*’, and the assertion of the general non-exis-
tence of procedural obligations*', there is nothing left
to argue against the admissibility of an obligation in a
procedural contract. Accordingly, the compatibility of
a “Verfligungsvertrag” with an obligation between the
parties is now fully recognised in German doctrine.*?
In Austria a more liberal approach to this question is
fortunately emerging, too.*

In the same vein, the BGH did not see any obsta-
cle to the acceptance of an obligation to pay dama-
ges in a choice of court agreement. On the contrary,
it clearly separated the question on the legal nature
of a jurisdiction agreement from the question on the
admissibility to establish a damage-sanctioned obliga-
tion.* Whereas the former is in the essence merely an
academic question of definition,* the latter finally de-
pends on the parties” intention (for further reference,
see point 5.1.).

4.2. No comparison to the violation of statutory
jurisdiction

Rightly, the BGH*® also rejected the argument that
an exclusive jurisdiction due to a contractual agree-
ment could not be stronger in the effect than an exclu-
sive jurisdiction due to statutory provisions and that,
on this account, a choice of court agreement could
not create a damage-sanctioned obligation.”” While
it is true that an indemnification obligation in princi-
ple cannot be created by “merely” infringing statu-
tory jurisdiction provisions, the same cannot apply in

39 Particularly, Trenker, “Parteidisposition”, p 71 et seqq (99
et seqq).

40 See point 3.2. as well as footnote 19.

1 See point 3.2. as well as footnote 20.

42 As one of many, H.-J. Hellwig, “Zur Systematik des
zivilprozessrechtlichen Vertrages” (1968), p 62 et seqq;
Konzen, “Rechtsverhdltnisse zwischen Prozessparteien”
(1976), p 209 et seqq; Rosenberg/Schwab/Gottwald,
“Zivilprozessrecht'® § 66, point 3; Rieldnder,
,Schadenersatz  wegen Klage vor einem aufgrund
Gerichtsstandsvereinbarung unzustdndigen Gericht” in
RabelsZ (,Rabels Zeitschrift“) 2020, no 84, p 549 (560).

# As to arbitration agreements, see Koller in Liebscher/
Oberhammer/Rechberger, “Schiedsverfahrensrecht” |, point
3/375, 3/378 et seqq; in general, see Trenker, “Parteidisposi-
tion”, p 492 et seq; tending to this view, also Geroldin-
ger, “Rechtsstreit”, p 591.

“ BGH Il ZR 42/19, point 26 et seq.

* In detail, see Trenker, “Parteidisposition”, p 25 et seqq,
809 et seq.

“© BGH Il ZR 42/19, point 27.

¥ As argued, for example, in the monographs Pfeiffer, “In-
ternationale Zustandigkeit und prozessuale Gerechtigkeit”
(1995), p 770; or Wagner, “Prozessvertrage” (1998), p 258.



the case of breach of a contractual choice of court
agreement. This follows from the understanding that a
contractual obligation not to sue before a court other
than the one (or the ones) having conferred jurisdic-
tion on in the agreement is suitable to establish the
unlawfulness of suing the opposing party before an
incompetent court.*®

4.3. No impediments by European Law

Independently from other connecting factors, cross-
-border jurisdiction agreements fall within the scope of
the Brussels la Regulation*” as long as they provide for
an agreement on the jurisdiction of a member state
of the European Union (except for Denmark) (Article
25).%0 Therefore, in the context of the objective issue,
European aspects cannot be disregarded.

In particular, it is to be considered that within the
scope of the Brussels la Regulation the European Court
of Justice (ECJ) has declared so-called anti-suit injunc-
tions® on the basis of an arbitration agreement to be
contrary to European Union Law.>? Primarily, this was
based on the reasoning that otherwise the principle of
mutual trust between the member states would be in-
fringed, since the injunction would restrict the power
of a member state’s court to verify its jurisdiction ac-
cording to the Brussels 1(a)** Regulation on its own.

The impermissibility of anti-suit injunctions accor-
ding to European Law stated by this argumentation,
however, does at least not generally contradict the
permissibility of a contractual agreement on the obli-
gation to pay compensation for damages.** Of course,

% The exact legal classification of this obligation (for
example, see Mankowski in RIW 2020, p 64 [70 et seq]; or
Gebauer in Festschrift Kaissis, p 267 [276]) is not significant
for this result.

9 Regulation (EU) No 1215/2012.

*0 This already results from the wording of Article 25
(1); for further reference, see eg Nunner-Krautgasser,
“AusschlieSliche  Cerichtsstandsvereinbarungen in der
EuGVVO” in ZZP 127 (2014), p 461 (467 et seqq).

> An anti-suit injunction is a judicial order preventing
a party from suing before another court or the courts of
another state or, in the context of arbitral proceedings,
before any state court.

*2 ECJ, February 10, 2009, C-185/07, Allianz and Generali
v West Tankers; still based on the Brussels Convention,
already ECJ, April 27, 2004 C-159/02, Turner v Grovit.

>3 Before 2015, of course, this understanding was based on
the Brussels | Regulation (Regulation [EC] No 44/2001).

>* See also Rieldnder in RabelsZ 2020/84, p 549 (562 et seq);
however, holding a different opinion, Mankowski, “Ist eine
vertragliche Absicherungvon Gerichtsstandsvereinbarungen
moglich?” in IPRAX (“Praxis des Internationalen Privat-
Wirtschafts-, und Verfahrensrechts”) 2009, p 23 (29 et
seq); Schack, “IZVR (Internationales Zivilverfahrensrecht)””
(2017), point 863, though differentiating with regard to the
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the fear of subsequently being ordered to pay dama-
ges might prevent the parties from suing before the
courts of another member state in a similar way as an
injunction.>® Nonetheless, because liability can only
apply as a consequence of the dismissal of a suit due
to lack of competence by the court first seised (forum
derogatum),®® the assumption of the permissibility of a
claim for damages does not undermine but even rein-
force the authority of taking this decision.”” Thus, the
principle of mutual trust is not violated at all.

Furthermore, the Brussels la Regulation aims to sta-
te a primary competence of the court which an agree-
ment confers exclusive jurisdiction on (forum proroga-
tum). Consequently, at least®® the admissibility of the
award of subsequent compensation for damages by
this court should be beyond any doubt.”® Eventually,
it must be taken into consideration, especially with
regard to the underlying case, that, based on the rea-
soning of the ECJ, damages resulting from taking re-
course to the courts of a non-member state will be
unobjectionable in any case.

Confidently, but in our view rightly so, the BGH
therefore classified the specific question on the ad-
missibility of an indemnity claim due to the invocation

event that the suit is dismissed due to lack of competence
by the forum derogatum in the reiusse, “IZVR"® (2021),
point 920.

> In that sense, for example, Hess, “Schiedsgerichtsbarkeit
und europdisches Zivilprozessrecht” in JZ (“Juristenzeitung”)
2014, p 538 (542); Wais in NJW 2020, p 399 (405 et seq).
6 ]t is unclear whether a claim for damages is also
considerable in the event that the incompetent court
does not dismiss the suit due to lack competence but
decides in the matter. Within the scope of the Brussels la
Regulation this probably has to be denied (Peiffer, “Schutz
gegen Klagen im forum derogatum® [2013], p 484 et seqq;
Gebauer in Festschrift Kaissis, p 267 [279 et seql; both
on the basis of the Brussels | Regulation but equally valid
according to the Brussels la Regulation despite its Article
31 [disagreeing in that point, Antomo, “Schadensersatz”,
p 627 et seqq] because, according to the principle of
mutual trust, the decision on jurisdiction taken in the forum
derogatum is still to be respected in the forum prorogatum;
see Domej, “Die neue Briissel la-Verordnung: Anderungen
im Zustandigkeitsbereich” in Kénig/Mayr, “Europdisches
Zivilverfahrensrecht in Osterreich” IV [2015], p 17 [26];
also Rieldnder in RabelsZ 2020/84, p 549 [565 et seqq]).

*7 In that sense, Peiffer, “Schutz”, p 484 et seqq; Antomo,
“Schadensersatz”, p 623 et seqq.

8 This primary competence constitutes a legislative
amendmend towards the Brussels | Regulation. According
to this amendmend, in our opinion, it is no longer that clear
if in case of an agreement on the conferment of exclusive
jurisdiction the order of an anti-suit injunction shall indeed
still be impermissible (see also Mankowski in RIW 2020, p
64 [71]).

*? In that sense, for example, Antomo, “Schadensersatz”, p
617 et seq.
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of a US court in breach of a jurisdiction agreement as
acte clair and consequently denied an obligation to
refer the matter to the EC).%°

5. Generation of damage-sanctioned obliga-
tions depending on the parties’ will

5.1. Current opinion and problem definition

As outlined above, a choice of court agreement
can in principle create indemnity obligations. Howe-
ver, this does not imply that this necessarily must be
the case. Rather, the answer has to be found in the
interpretation of the parties” will in every individual
case. For example, an express agreement on an in-
demnification obligation or even the establishment of
a contractual penalty for non-performance in case of
seising a court other than the one (or the ones) having
conferred exclusive jurisdiction on should be fairly un-
problematic. More or less the same will apply in the
event that the parties have agreed on the obligation to
take action exclusively before a specific court even if
there is no reference to liability provisions or conse-
quences. It is (or at least it has been before the BGH's
ruling, see point 5.2.) no longer clear, though, how
to proceed in the absence of such an agreement or
any other indications on the parties” will, which might
frequently be lacking.®' Thus, the corresponding ques-
tion whether an indemnification obligation in case of
doubt shall constantly be affirmed® or denied® is (or
at least has been) particularly controversial in German

% BGH Il ZR 42/19, point 30 et seqq; dissenting in this
point, Mankowski in RIW 2020, p 64 (71), though leaving
the lack of reference to another member state out of
consideration.

61 Korte in GWR 2020, p 48.

62 Approving, already H.-J. Hellwig, “Systematik”, p 60
et seqq; Schlosser in Festschrift Lindacher, p 111 (115 et
seqq); Schlosser in Stein/Jonas* (2014) § 1029, point 59;
Gebauer in Festschrift Kaissis, p 267 (275); Peiffer, “Schutz”,
p 330 et seqq, 435 et seqq; Antomo, “Schadensersatz”, p
440 et seqq; also Hau, “Positive Kompetenzkonflikte im
Internationalen Zivilprozessrecht” (1996), p 202 et seq.

6 Denying, Wagner, “Prozessvertrdge”, p 257 et seq;
Wagner in Stein/Jonas®* (2011) Article 23, point 149 et
seq; Mankowski in IPRAX 2009, p 23 (26 et seqq); Nagel/
Gottwald, “1ZPR (Internationales Zivilprozessrecht)”” (2013)
§ 3, point 230, though respecting the BGH'’s ruling in the
reissue, “IZPR"® (2020) § 3, point 3.276; Schack, “IZVR"’,
point 862 et seq, still restrained despite the consideration
of the BGH'’s ruling in the reissue; “IZVR"®, point 920 et
seq; Gottwald in Rauscher/Kriiger, “MiKoZPO (Minchener
Kommentar zur Zivilprozessordnung)“® (2017) Article 25 of
the Brussels la Regulation, point 100; however, respecting
the BGH’s ruling in the reissue, “MiKoZPO"* (2022) Article
25, point 102.
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literature. In Austria this question is all too seldom dis-
cussed.*

In order to ensure a consistent solution to the pre-
sent question it is required to, at first, screen out the
cases indeed being problematic: In purely national
constellations without any foreign connection, the
question will arise in exceptional cases only.> In the
example of Austria, this results from the fact that Aus-
trian civil procedure law®® provides for a sufficient and,
in principle, also conclusive®” set of tools in order to
grant compensation for the other contracting party’s
expenses.®® Also in cross-border cases, however, the
constellations of interest are those in which the pro-
cedural law of the forum derogatum does not provide
for adequate rules on cost-reimbursement, as clearly
illustrated by the “American Rule”. In accordance with
the BGH’s ruling, the present problem mainly occurs
when proceedings are brought in US courts although
the parties have chosen exclusive jurisdiction in fa-
vour of the courts of another state.

5.2. The BGH’s solution

The controversy of the question whether to affirm
or deny the obligation for damages in case of doubt
is proven by the difference of opinion between the
two instances in the present case, namely the OLG
Cologne®® as court of appeal, and the BGH as highest
court. On the one hand, the OLG Cologne’ still as-
sumes the general non-existence of corresponding
substantive obligations and cannot identify sufficient
evidence for an (implied) additional agreement on an
indemnification obligation. The BGH”', on the other
hand, states that in international disputes an agree-
ment on the exclusive jurisdiction of a certain court or
the courts of a certain state in principle (!) creates the

% In connection with arbitration agreements, Koller (in Lie-
bscher/Oberhammer/Rechberger, “Schiedsverfahrensrecht”
I, point 3/375), however, affirms a corresponding obligation
to refrain from seising a state court.

% It might be conceivable in the context of a possible
compensation for “collateral damages”. As to this term, see
point 6.1.

66 §§ 40 et seqq ZPO.

7§ 40 (2) ZPO.

% As to this exclusion effect of the procedural cost-
reimbursement rules, see M. Bydlinski, “Kostenersatz im
Zivilprozess” (1992), p 128; Chvosta, “Prozesskostenrecht”
(2001), p 115; Geroldinger, “Rechtsstreit”, p 214 et seqq;
Vonkilch, “Der Vorrang des prozessualen Kostenrechts”,
wbl (“Wirtschaftsrechtliche Blatter”) 2020, p 8 et seqq; in
the present context, Trenker, “Parteidisposition”, p 502 et
seq.

% Cologne Higher Regional Court; “Oberlandesgericht”
(OLG) Cologne.

703 U 159/17 in IWRZ 2019, p 234.

"1l ZR 42/19, point 31, 34 et seq.



obligation towards the other party not to sue before a
court other than the one (or the ones) having confer-
red jurisdiction on.

Thereby, the BGH refers to the parties’ objectives
pursued by concluding a choice of court agreement
in an international contract,”> which is to be seen in
the avoidance of uncertainties and disputes about ju-
risdiction that could possibly bring about unnecessa-
ry costs. Typically, according to the BGH, the parties
would want to provide for legal certainty and predic-
table litigation risks. Since these goals would be frus-
trated by seising a court other than the one exclusive
jurisdiction is conferred on by the parties’ agreement,
at least an effective compensation for the resulting
cost burden would have to be ensured.”> Additionally,
by agreeing on the jurisdiction of German courts and
the application of German law, for the US contracting
party this consequence would have been predicta-
ble.”* This is, pursuant to the BGH, not altered by the
fact that the wording of the jurisdiction clause, namely
“Bonn shall be the place of jurisdiction”, does not even
explicitly indicate whether the parties had agreed on
an exclusive jurisdiction or not”®> because, due to the
outlined objective of international choice of court
agreements, the parties’ intention on the exclusivity of
the jurisdiction agreement could be assumed.

5.3. Transferability on agreements in favour of
Austrian jurisdiction

Although some restraint is called for the general as-
sumption of the parties” will to create a certain obli-
gation within a procedural contract,”® the reflections
of the BGH seem very reasonable. As a result, extor-
tionate pressure to compromise’” created by suing in
the forum derogatum is effectively prevented, whi-
ch is particularly welcome. From this point of view,
in our opinion, it can be assumed that this decision
of principle will point out the way for Austrian law
too. This applies all the more since the transfer of this
jurisprudence to the violation of the prorogation of
Austrian jurisdiction would induce a strengthening of

72 According to the underlining of the international context
in the objective issue, the conclusion drawn by Mankowski
(in RIW 2020, p 64 [71]), saying that the agreement on
exclusive local (national) jurisdiction does create an equal
obligation, is to be opposed.

72 BGH Il ZR 42/19, point 42 with regard to point 37.

7 BGH Il ZR 42/19, point 42 with regard to point 49.

7> Sceptical to a certain point but still approving, Unseld in
BB 2019, no 3023 (3028).

7 In this regard, the idea is to be upheld that a typical
situation of interest cannot easily be identified; see Trenker,
"Parteidisposition”, p 494.

77 Already Mankowski in IPRAX 2009, p 23 (24 et seq);
Gebauer in Festschrift Kaissis, p 267 (274).
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the domestic business location as well as the domestic
judicial location.”®

Though, along with the already disproved “separa-
tion doctrine” of civil law and civil procedure law and
its undifferentiated implications (point 3.), there are
two peculiarities according to Austrian jurisprudence
which might constitute obstacles to such a “recep-
tion”:

The BGH'’s reference to the typically pursued ob-
jectives of an international choice of court agreement
illustrates the same procedure as it is defined in the
interpretation provisions of the Austrian ABGB” in or-
der to acquire the “intention of the parties” according
to the “transaction of good faith”.? Due to the classifi-
cation of a choice of court agreement as a procedural
contract (point 3.2.; point 3.3.), however, the OGH?*'
persists on underlining the inapplicability of the re-
levant provisions of the ABGB®* to the interpretation
of jurisdiction agreements.®* This results from another
relic of the strict “formalistic approach” in civil proce-
dure law (point 3.) upholding the so called “declara-
tion theory” for procedural acts of the parties in a very
pure and rigid way. According to this strict “declaration
theory”, only the objective content of a declaration is
to be taken into account, while the true will of the
parties is left out of consideration. Correctly, of course,
this strict “formal approach” is to be abandoned.?* In
our opinion, the true “core” of this view is to be seen
merely in the fact that the parties” intention relevant
to the interpretation of a jurisdiction agreement has to
be at least indicated in it in order to be considered.®
Nevertheless, this requirement does not prohibit to
revert to the “transaction of good faith“®® in order to
interpret the agreement.?” Besides, the application of

78 As to the German context of this issue, see Pfeiffer in LMK
2019, no 422740; Korte in GWR 2020, p 48; Antomo in
EuZW 2020, p 143 (150); Wais in NJW 2020, p 399 (405).
79 Austrian  Civil Code, "Allgemeines Biirgerliches
Gesetzbuch” (ABGB).

80§ 914 ABGB.

8 Austrian Supreme Court, "Oberster Gerichtshof” (OGH).
828§ 914 et seq ABGB.

8 OGH 6 Ob 284/63; 7 Ob 575/95; 1 Ob 25/05s; 4 Ob
144/13z; RIS-Justiz RS0119823 (www.ris.bka.gv.at).

8 Extensively, Trenker, "Parteidisposition”, p 656 et seqq
with the corresponding citations also on the counterview.
% In that sense, already Schneider, “Auslegung”, p 244
et seqq; Schauer in Czernich/Deixler-Htibner/Schauer,
“Schiedsrecht”, point 5.34; in detail, see Trenker,
“Parteidisposition”, p 658 et seqq with further references.
% |n the sense of §§ 914 et seq ABCB.

87 Oberhammer (“Internationale Gerichtsstandsvereinba-
rungen: Konkurrierende oder ausschliefliche Zustandig-
keit?” in JBI [“Juristische Blatter”] 1997, p 434 [436 et seq])
has already proved this with reference to older OGH-de-
cisions: 1 Ob 21/29 ZBI 1929/2120, 307; 3 Ob 5/53 SZ
26/13; see also RIS-Justiz RS0046791 [T1] (www.ris.bka.
gv.at); or examples in Rummel, RZ 1986, p 146 (149).
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these interpretation rules of the ABGB to an arbitra-
tion agreement is no longer disputed.® Since an ar-
bitration agreement and a jurisdiction agreement are
both to be classified as procedural contracts having
direct formative effects (point 3.3.), this inconsistency
reveals the need to abandon the “declaration theory”
also for jurisdiction agreements.

As the second Austrian peculiarity in the present
context, the OGH insists on interpreting that in case
of doubt a purely domestic choice of court agreement
does not entail an exclusive but only an elective juris-
diction.? Besides the fact that this assumption is, in
our opinion, utterly counterintuitive, this jurispruden-
ce contradicts the Brussels la Regulation which codi-
fies that the chosen jurisdiction shall be exclusive un-
less the parties have agreed otherwise (Article 25 [1]).
At least in international disputes, this also corresponds
to the typical interests of the parties.”” Ultimately, it
is convincing to derive from this typical situation of
interests a damage-sanctioned obligation to comply
with a jurisdiction agreement according to Austrian
law and therefore to adopt the BGH’s statements.

5.4. Applicable law

Not least, it has to be clarified which law can be
applied to disputes resulting from the breach of a ju-
risdiction agreement. In that context, at first, it has to
be distinguished between the question on the interna-
tional jurisdiction and the question on the applicable
law.

As the BGH states with unmistakable clarity, the in-
ternational jurisdiction for corresponding claims is ba-
sed in the state which is competent due to the agree-
ment, since a jurisdiction agreement shall presumably
apply also to disputes resulting from its breach.?' This
seems strongly compelling.

% OGH 1 Ob 545/86; 7 Ob 123/99k; 6 Ob 122/04s; 5
Ob 63/18b and more; RIS-Justiz RS0018093 (www.ris.bka.
gv.at); Rummel in RZ 1986, p 146 (148); Koller in Liebscher/
Oberhammer/Rechberger, “Schiedsverfahrensrecht 1, point
3/239; Hausmaninger in Fasching/Konecny IV/2* (2016) §
581 ZPO, point 183; Schauer in Czernich/Deixler-Hiibner/
Schauer, “Schiedsrecht”, point 5.36.

8 RIS-Justiz RS0046791 (www.ris.bka.gv.at); OCGH 2 Ob
630/37 SZ 19/228; 2 Ob 180/07w; 1 Ob 121/00g; 10 Ob
24/13x.

% See Oberhammer in JBl 1997, p 434 et seqq; also
Schneider, “Auslegung”, p 269; Simotta in Fasching/
Konecny I° (2013) § 104 JN, point 97; Mayr in Rechberger/
Klicka, “ZPO"> § 104 JN, point 12; furthermore, OCH 6 Ob
275/0Tm (www.ris.bka.gv.at).

9% BGH Il ZR 42/19, point 17; also Gebauer in Festschrift
Kaissis, p 267 (283 with footnote 104), rightly stating that,
in this regard, an exclusive jurisdiction cannot be assumed
since the forum derogatum can be seised in the context of
a countersuit.
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Not quite as clear, however, are the BGH's remarks
on the applicable law.”? Nevertheless, it undoubtedly
follows from Article 25 (1) of the Brussels la Regula-
tion that the question on the substantive validity of a
jurisdiction agreement shall be decided in accordance
with the law of the member state of the forum proro-
gatum, including its conflict-of-laws rules (Recital 20
Brussels la regulation).”> In our opinion, this can be
generalised” in the sense that the existence of a pos-
sible obligation is in principle not governed by the law
applicable to the main contract® but by the law of
the forum prorogatum®. This also corresponds to the
widespread separability doctrine®”.

With regards to Austria, this leads to the very rea-
sonable result that in case of conferring jurisdiction
exclusively to Austrian courts by the agreement, a pos-
sible obligation to pay damages due to its violation
shall be decided according to Austrian substantive
law. However, in our view, the parties can choose the
applicable substantive law, for this matter does not fall
within the scope of the lex-fori-principle.®

6. The claim for damages in detail
6.1. Compensable damages
When considering the damages possibly compensa-

ted, as shown above, mainly the incurred procedural
costs are to be borne in mind. First of all, the BGH has

92 BGH Il ZR 42/19, point 27; critically, Antomo in EuZW
2020, p 143 (150).

% As one of many, Czernich in Czernich/Mayr/Kodek,
“Europdisches Gerichtsstands- und Vollstreckungsrecht”
(2015) Article 25 Brussels la Regulation, point 21; also
Mankowski in Rauscher, “EuZPR, EulPR (Europdisches
Zivilprozess- und Kollisionsrecht)” I° (2020) Article 25
Brussels la regulation, point 36 et seqq.

% More cautious, Nunner-Krautgasser in ZZP 127, p 461
(477).

9 CGebauer in Festschrift Kaissis, p 267 (282 et seq); Antomo,
“Schadensersatz”, p 382 et seqq; Antomo in EuZW 2020,
p 143 (150).

% Rieldnder in RabelsZ 2020/84, p 549 (580 et seqq).

9 The separability doctrine as a term is usually used to express
that the invalidity of the main contract does not necessarily
lead to the invalidity of the procedural agreement based on
the main contract (see Trenker, “Parteidisposition”, p 788
et seqq).

% However, the OGH (7 Ob 712/83; RS0046893 [T3]
[www.ris.bka.gv.at]) has, even though quite some years
ago, denied the admissibility of a choice-of-law according
to the principle of lex fori. In our opinion, lex fori is only
necessarily applicable when deciding about the direct
procedural effects of the choice of court agreement, while
in order to assess its substantive legal effects a choice-of-law
is permissible (see also Mankowski in RIW 2020, p 64 [71]).



limited the compensable damages to the costs of ne-
cessary and appropriate legal defence.” This is correct
also according to Austrian law: There is no reimburse-
ment of procedural costs exceeding those of adequate
legal defence either, since such costs are beyond the
context of unlawfulness.®

However, in order to determine the necessary and
appropriate expenses, it cannot be referred to the
standards applying in the forum prorogatum'" but to
those applying in the forum derogatum. Accordingly,
as it is clarified by the BGH,' not only usual attor-
neys’ fees are decisive. Rather, it must be determined
in addition whether legal defence, going further than
simply claiming the lack of jurisdiction in the forum
derogatum, concretely has been necessary and appro-
priate as well as state of the art. The rather complex
reply to this question could possibly be instructed to
a court-appointed expert or be resolved by the appli-
cation of judicial discretion.'” Ideally, the remaining
difficulties of damage calculation could be avoided in
advance by agreeing on a contractual penalty or any
other kind of lump-sum compensation.’*

Even though the extent of the compensable damages
is based on the standards in the forum derogatum,*
this does not mean that the law of the forum deroga-
tum would limit the compensable damages. It does
not make any difference whether the law of the forum
derogatum does not provide for any cost-reimburse-
ment at all, or the awarded compensation according
to the existing procedural rules cannot cover all the

% BGH Il ZR 42/19, point 60.

199 In this regard, the legal provisions on the reimbursement
of costs according to the ZPO pursue the objective that the
defending party should not be burdened by costs incurred
by the claiming party’s unsuccessful suit. However, it is no
longer the purpose of the procedural cost-reimbursement
rules to “enrich” the defending party by awarding more
costs than those really needed for legal defence. Thus, for
those exceeding costs, there is no connecting factor of a
possible unlawfulness.

97 In Austria attorney’s fees are in principle to be
compensated according to the “Rechtsanwaltstarifgesetz”
(RATQ).

192 BGH 11l ZR 42/19, point 60.

103§ 273 ZPO provides for the possibility to determine
the amount of a claim on compensation by the means
of “independent conviction” without formally taking any
evidence. This provision focuses exactly on cases (such
as the present one) in which the amount of the claim can
hardly be determined by the party itself (in detail, see for
example Rechberger in Fasching/Konecny 111/1° [2017] §
273 ZPO). To the German equivalent, see § 287 (German)
ZPO and, in the present context, Antomo in EuZW 2020,
p 143 (150).

194 Wagner in Stein/Jonas* Article 23, point 150.

105 In that sense also Mankowski in “EuZPR, EulPR” I° Article
25 Brussels la Regulation, point 414.
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expenses. The remaining costs are eligible for com-
pensation as long as they were necessary. In addition,
“collateral damages”, such as damages caused by not
taking advantage of a business opportunity due to the
delay of the litigation proceedings or by the necessity
of external financing, can be considered eligible for
compensation.'’

6.2. Standard of fault

The BGH considers slight negligence to be sufficient
for the award of damages resulting from the breach
of the jurisdiction agreement.'”” This, however, is not
self-evident.'® First, it shall not be forgotten that in the
absence of any indications on the parties” will on the
exclusion of liability for breach of a contractual obli-
gation caused by slight negligence can in principle not
be assumed. However, such a liability-exclusion might
be argued according to the hypothetical will of the
parties.'® As a matter of fact, according to some Ger-
man authors, reasonable parties would typically not
want to be held responsible for the breach of a proce-
dural agreement in consequence of slight negligence.
In particular, they argue that the assumption of liability
for seising the “wrong court” in consequence of slight
negligence would unduly restrict the parties’ rights to
seek access to courts, which is why a corresponding
will of the parties could not be assumed.™®

From our point of view, it will be necessary to pursue
a differentiated approach as suggested by the BGH's
ruling:""" If the parties have agreed on the jurisdiction
of Austrian (or German) courts, it cannot easily be
presumed (according to the parties’” hypothetical will)
that they have intended to establish liability for cost-
-related damages only in the case of gross negligence
because the obligation of cost-reimbursement accor-
ding to Austrian (and German) procedural law applies
irrespective of fault. To that extent, it cannot be presu-
med that the parties” hypothetical will was directed to
suspend liability in consequence of slight negligence.
With respect to “collateral damages”, however, the
parties’” intention to restrict liability in cases of slight

1% Mankowski in RIW 2020, p 64 (71). As to collateral
damages due to the violation of procedural contracts in
general, see Trenker, “Parteidisposition”, p 496, 505 et seq.
197 BGH 11l ZR 42/19, point 55.

108 Critically, for example Wais in NJW 2020, p 399 (406).

09 As to the basis of this issue, see Trenker,
“Parteidisposition”, p 492 et seqq.
"o Wagner, “Prozessvertrdge”, p 258; Hdsemeyer,

“Beteiligtenverhalten im  Zivilrechtsstreit” in ZZP 118
(2005), p 265 (304 et seq); see also Schlosser in Stein/
Jonas®* § 1029, point 59.
" BGH I ZR 42/19, point 44 et seq; not yet
sufficiently differentiated in this regard, see also Trenker,
“Parteidisposition”, p 495.
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negligence seems to be appropriate. This matches
with the general considerations of “compensation
for damages caused by litigation”."? Consequently,
in case of doubt regarding the parties’ will (!), dama-
ges other than the costs incurred for adequate legal
defence cannot be awarded when the claiming party
sues before the forum derogatum, falsely, but still in a
responsible manner, assuming the invalidity or lack of
applicability of the choice of court agreement.""

Furthermore, the BGH states that a disclaimer of
liability clause in the main contract which clearly re-
fers to the main obligation cannot have any effect on
the possible obligation to pay damages due to the vio-
lation of the jurisdiction agreement. This can easily be
agreed with."

7. Impacts on arbitration agreements

The BGH'’s ruling is suitable to have impacts not
only on jurisdiction agreements but also on arbitration
agreements in international contracts which affirm a
corresponding substantive obligation.'* Since inter-
national arbitration agreements equally pursue the
objective to establish a certain planning security, the
parties” wish can be stressed to effectively compensate
the incurring costs due to the violation of an arbitra-
tion agreement."'® Moreover, many factors militate in
favour of the jurisdiction of the arbitration court for
claims on damages resulting from the breach of the ar-
bitration agreement,"” following the same reasoning
as for the violation of a jurisdiction agreement (point
5.4.).

8. Conclusion

Summarising, neither dogmatic considerations on
the “legal nature” of civil procedural contracts (point
3.; point 4.1.), a comparison with the statutory order
of jurisdiction (point 4.2.), nor European law (point

"2 Instructively to this matter, Fidler, “Schadenersatz
und Prozessfithrung” (2014), p 18 et seqq; Geroldinger,
“Rechtsstreit”, p 44 et seqq, p 672 et seqq with further
references.

3 Trenker, “Parteidisposition”, p 495.

"4 BGH Il ZR 42/19, point 57 et seq; approving, also
Unseld in BB 2019, no 3023 (3028).

% See also Antomo in EuZW 2020, p 143 (150); Mankowski
in RIW 2020, p 64 (72); Schatz in EWIiR 2020, p 95 (96).
116 See already Koller in Liebscher/Oberhammer/Rechberger,
“Schiedsverfahrensrecht” I, point 3/375.

"7 Koller  in  Liebscher/Oberhammer/Rechberger,
“Schiedsverfahrensrecht” |, point 3/378; unclear, however,
Antomo in EuZW 2020, 143 (150), stating that the jurisdic-
tion of state courts would be “problematic”.
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4.3.) contradict the deduction of a binding damage-
-sanctioned obligation to sue before the (arbitration)
court or the courts having conferred exclusive juris-
diction on by the parties’ choice of court agreement
(or arbitration agreement [point 7.]). According to the
reasonable opinion of the BGH, in case of doubt, this
is even to be assumed in international litigations (point
5.2.).

There are no justified reasons not to transfer these
principles to jurisdiction agreements assessed by Aus-
trian law, which in principle applies when jurisdiction
is conferred to Austrian courts by the choice of court
agreement (point 5.3.). Eligible for compensation are
the costs necessary for adequate legal defence before
the court seised in breach of the jurisdiction agree-
ment, as well as other collateral damages (point 6.1.);
the latter, however, in principle only consequent to
gross negligence (point 6.2.).
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1. Como tudo na vida, também a investigagao aca-
démica é frequentemente espoletada por situagoes
ou circunstancias especificas. Entdo quando as mes-
mas surgem quase em simultdneo e nos invadem os
sentidos diariamente é dificil resistir-lhes. Foi preci-
samente isto que sucedeu, no que nos diz respeito,
quanto ao tema das decisdes estruturais.

A primeira situacdo que nos apontou o caminho
do tema foi a situagao pandémica mundial, vivida em
Portugal desde margo de 2020. Num &pice, assistimos
ao desmoronamento da estrutura econémica e do
sucesso econémico de muitas empresas, das nossas
liberdades individuais e, entre o mais, a maior prova
de resisténcia e de resiliéncia do sistema nacional de
saude e, portanto, das politicas publicas de satde. De
um sistema de satide que, apesar de tudo, poderia-
mos qualificar de estruturado, passamos, do dia para
a noite, para um outro a colapsar em virtude dos in-
fetados sintomdticos de Covid 19 e que deixava de
cuidar - pelo menos como até entdo cuidava — de
outros doentes, com outras causas (doentes nao Co-
vid). Ao mesmo tempo, as politicas piblicas do Estado
passaram quase exclusivamente a focar-se em voltar a
recuperar a estrutura perdida, designadamente, ten-
tando um equilibrio que parecia quase impossivel e
muitas vezes paradoxal entre economia e satde pu-
blica. Durante quase dois anos o foco do Estado foi (
e ainda estd a ser enquanto escrevemos estas linhas) o
de evitar o contdgio, o de garantir mascaras e gel de-
sinfetante e a sua utilizacdo massiva pela populacao,
o de disponibilizar testes, o de conseguir determinar o
isolamento dos casos positivos para quebrar a cadeia
de contdgio, e finalmente, o da busca desesperada
pela vacina, ja ndo s6 para o virus original, mas para as
suas subsequentes variantes de imprevisivel capacida-
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de de contagio e gravidade de efeitos desconhecidos,
e ainda, o da organizacao de estruturas burocraticas
que garantam a administracdio da mesma da forma
mais rdpida, a maior parte da populagdo possivel, em
funcdo dos fatores de risco conhecidos pela ciéncia
ou das prioridades de funcionamento da sociedade
em geral.

De um momento para outro, a liberdade de decidir
para onde ir, quando ir e com quem ir, ruiu a nossa
frente como se se tratasse de um fragil baralho de car-
tas e, mesmo setores da nossa vida comunitdria que
julgamos nunca ver paralisados — como o sistema de
justica — pura e simplesmente, encerraram.

Este virus e a situagdo pandémica mundial por ele
criada (em funcao da globalizagdo da nossa econo-
mia e dos contactos) é uma circunstancia conjuntural
que acabou por criar um problema estrutural ou, se
se preferir, varios problemas estruturais (no ensino, na
administracao da satde, no cumprimento das obriga-
goes negociais, na liberdade de iniciativa privada, na
liberdade de se locomover e movimentar e na liber-
dade de com quem, quando e como nos podemos
relacionar com o nosso semelhante). Tais problemas
estruturais ndo vao desaparecer ao mesmo tempo que
a pandemia for sendo controlada ou eliminada. Os
efeitos desta perda de estrutura perdurarao para além
do momento em que tal escopo vier a ser atingido.

Perante o caos e os perigos de um virus que nos
podia atirar para a cama dos cuidados intensivos com
ventiladores escassos e que podiam obrigar os pres-
tadores de cuidados de satde a fazer escolhas entre
a vida e a morte, em funcgao de varios critérios, etica-
mente por escrutinar, a sociedade criou medidas de
auto estruturagao voluntaria, ficando em casa sempre
que tal lhes era possivel. E as estruturas estatais rea-
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giram, criando o quadro constitucional e legislativo
necessario para conter a pandemia ao mesmo tempo
que tentavam salvar a economia do completo colapso.

Com o distanciamento de dois anos sobre o primei-
ro caso de Covid-19 em Portugal logramos agora ver
com clareza que o poder judicial, os tribunais, fica-
ram completamente alheados da fungao estruturante,
tendo continuado — quando nao estavam encerrados
ou com prazos suspensos e diligéncias adiadas, exer-
cendo a atividade (jurisdicional) a estes reservada de
dirimir conflitos pontuais e atomisticamente apresen-
tados, como se o contexto fosse também ele tipico
e como se automaticamente se reconhecesse que a
funcao jurisdicional ndo pode ser outra se ndo esta: a
de administrar doses atémicas de micro justica.

Dir-se-a: os tribunais nao precisaram de reestrutu-
rar porque tais fungoes nao lhe pertencem e, além
do mais, foram levadas a cabo mais ou menos eficaz-
mente e em todos os vetores pelo poder legislativo e
administrativo. Mas serd efetivamente assim ou sem-
pre assim?

S6 esta ddvida criada por esta circunstancia ja teria
sido, por si, relevante para escrever este texto. Con-
correram, contudo, mais duas que nos ajudaram a dar
corpo a ideia e a reconhecer a necessidade de nos
atrevermos em tal dificil tarefa.

Uma delas, foi a circunstancia de, nas dltimas duas
edigdes do mestrado em direito judiciario (em ple-
na pandemia e por ensino necessariamente remoto)
termos decidido incluir no programa da unidade cur-
ricular de Teoria Geral do Processo, a temética dos
processos coletivos. Tal matéria, tao recorrentemente
alheada ou menorizada nos programas académicos
dos cursos de Direito das universidades portuguesas
fez-nos cruzar com o conceito de processos estrutu-
rantes e encontrar um modo diferente de adjudicagao
de decisoes judiciais que, muito embora nao se es-
gotando em litigios de natureza coletiva, nos fizeram
vislumbrar uma outra finalidade ou fungao para os
processos judiciais e ter curiosidade na indagacao das
circunstancias em que € viavel a administragao, ainda
em nome do povo, de doses de macro justica.

Mas a inspiragao determinante que nos empurrou
a escrever sobre tema que agora confirmamos ser de
tao elevada dificuldade e - também ele tao desestru-
turante — veio da leitura do texto de Paula Costa e
Silva, nesta mesma revista, e que esta intitulou como
Perturbagées dos contratos e processo estrutural’.

" SILVA, Paula Costa, Perturbagoes dos contratos e processo
estrutural, IUS DICTUM, AAFDL, Lisboa, n® 1, julho-
setembro, 2020, pags. 5-10. Destacamos do mesmo
o seguinte trecho do pensamento da autora (pag. 8):
“Vimos que o sistema nos dava dois tipos de solugées:
atémicas, ordenadas a resolver as perturbagées de cada
vinculo isoladamente considerado, ou globais, os processos
de liquidagao universal de patriménio ou os planos de
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Foi com ela que conseguimos consolidar a impor-
tancia do tema e o rumo que precisava ser seguido,
pois, a0 mesmo tempo que nos inebriamos com a
capacidade revelada pela autora na criagdo de um
processo, nao para decidir atomisticamente conflitos
derivados de incumprimento de créditos, mas para
voltar a dar estrutura possivel a situagdes de crédito
interdependentes, reconhecemos a evidente falta de
sensibilidade e de conhecimento - e, consequente-
mente, de resisténcia - que a comunidade juridica em
geral tem sobre o tema.

Estes 3 fatores - aliados a percecao da resisténcia
da comunidade juridica portuguesa a um processo
que se desvie da funcao que lhe é tipicamente reco-
nhecida e do inerente perigo de ativismo judicidrio-
incentivaram-nos a fazer leituras e reflexdes sobre o
mesmo, sendo este texto - perante o reconhecimento
da complexidade da questao que agora nos ocupa -
apenas uma primeira aproximagao (necessariamente
ainda precaria e em construgao) sobre o modelo ad-
judicatério das decisdes estruturantes.

E quase impossivel encontrar um momento tao
apropriado da nossa histéria recente para repensar a
fungdo desempenhada pelos tribunais e, consequen-
temente, pela decisao judicial, pois se ha situagao que
inequivocamente criou a existéncia de problemas sus-
cetiveis de merecer a qualificacao de estruturantes é
esta. Paradoxalmente, nunca a discussdo sobre o dm-
bito da fungao do poder jurisdicional esteve tao apa-
gada como neste momento.

Por isso, a oportunidade de pensar o tema — ja ha
muito tratado noutras paragens - €, em nosso enten-
der, agora, inadiavel.

2. O estudo do tema conduz, invariavelmente, aos
leading cases que acabaram por impor o reconheci-
mento de um modo diverso de adjudicagao das de-
cisdes judiciais. Delas da conta todo e qualquer texto

recuperagao. A esta dicotomia de meios acrescia a instavel
afirmacao de um dever de renegociagdo dos contratos
no direito portugués. A tudo acresce, ainda, a ruptura
dos tribunais caso tenham de lidar com as perturbagoes
contratuais de modo atomisticos”.(...) “Haverd alguma
alternativa? Talvez que a resposta seja positiva. Talvez que
muita da litigdncia se possa evitar, dispondo-se através de
intervencdo legislativa, a necessidade de uma negociacdo
prévia entre credor e devedor: Nada disto seria novo num
sistema, que, como 0 nosso, traspds para ordem interna a
Directiva sobre Mediagdo Contratual. Mas talvez que ainda
se possa pensar numa outra estrutura de resposta.” ( ...)
“Se nos encontramos perante um problema global, se a
perturbagdo de um conjunto de vinculos tem o potencial de
ruptura da estrutura sistémica dos diversos vinculos de um
devedor do tecido empresarial - afinal a crise nao é de um
contrato, de uma empresa, mas global - devemos pensar
em intervengées globais . Estas apenas deverdo ser postas
de lado se ndo se puderem desenhar.”



mais ou menos denso e extenso sobre os processos
estruturais.

Por sua vez, os leadings cases historicamente co-
nhecidos e aqueles que, contemporaneamente, nou-
tras paragens juridicas, merecem essa qualificagdo e
funcao, coincidem com um maior intervencionismo
dos tribunais, em muitos casos coincidente com o de-
nominado ativismo judicidrio. Trata-se de situagoes
em que os poderes legislativos e/ou administrativos de
um Estado nada fizeram para reestruturar uma reali-
dade que havia perdido a sua organizagao e estrutura
e que carecia, pelo menos para protecao de direitos
fundamentais violados, de uma intervencao supleti-
va de um outro 6rgao ou poder do Estado. A esma-
gadora maioria dos escritos sobre o tema indica que
tudo como comegou na segunda metade do século
XX, mais precisamente em 1954, nos Estados Unidos
da América, com o caso que ficou conhecido como
Brown vs. Board of Education of Topeka, no qual, o
Supremo Tribunal Federal daquele pais entendeu ser
inconstitucional um sistema de acesso a escolas publi-
cas baseado na segregacao da raca.

O processo estrutural surge, pois, historicamente,
como um caso de estruturagao do sistema publico de
ensino. A esta decisdo havia precedido o caso Plessy
vs. Ferguson referente a segregacao na utilizagdo dos
caminhos de ferro, o qual ndo tinha tido o mesmo
desfecho, precisamente por se ter concluido, entao,
que a utilizagdo de vagons de comboio diversos para
negros e brancos nao causava qualquer prejuizo para
aqueles. No contexto do final de século IXI, nos EUA,
este ainda nao era reconhecido como um problema
estrutural®.

No processo estrutural inaugural, o Supremo tri-
bunal ao determinar a aceitacao da matricula de um
estudante negro numa escola publica até entao dedi-
cada a educacao de pessoas brancas, a Suprema Cor-
te deu inicio a um processo amplo de mudanga do
sistema publico de educagao naquele pais, fazendo
surgir o que se se chamou de structural reform.

2

2 O caso é reportado com detalhe e profunda analise
por PUGA, Mariela, La litis estrutural em el caso Brown v.
Board of Education, na obra coletiva, Processo Estruturais,
coordenada por Sérgio Cruz Arenhart e Marco Félix Jovim,
32 edigdo, 2121, Juspodium, pags. 91-145. Como a autora
refere, en el caso Plessy, a la Corte Suprema le resulté
implausible que la regla “separados pero iguales” aplicada
en el transporte de ferrocarriles causara el estatus de
inferioridad social de los afro-descendientes. Si ese estatus
existia en la sociedad norteamericana, dijo la Corte en Plessy,
tenia causas sociales, y no estaba ligado a la regla legal. Com
efeito como refere a autora, la Corte Suprema de Estados
Unidos resolvié aqui que nada en la regla constitucional
de “igualdad ante la ley” (enmienda 14) invalidaba la ley
segregacionista del estado de Luisiana, la que establecia va-
gones separados para los pasajeros negros y blancos.
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E a partir dai, modelo de decisao proferida no caso
Brown vs. Board of Education of Topeka expandiu-
-se e foi adotado em outros casos, de modo que o
Poder Judicidrio dos Estados Unidos, passou através
das suas decisdes a impor amplas reformas estrutu-
rais em determinadas instituicbes burocraticas, com
o objetivo de ver atendidas determinadas diretrizes
constitucionais, desta vez tratando falhas ou praticas
que inclufam o funcionamento do sistema policial,
hospitalar, de instituices de satde mental, dos abri-
gos publicos e de sistemas de servigo social®.

3. Muito embora em complemento do que foi de-
fendido por OWEN FISS*, segundo o qual o processo
estrutural evidencia uma adjudicacao distinta da tipi-
ca (dirimente de conflitos) que envolve um embate
entre o judicidrio e a burocracia estatal, tendemos a
aceitar um ambito bem mais alargado para este tipo
de adjudicacao judicial, designadamente aquele que
lhe confere a fungao de resolver um problema estru-
tural®.

A correspondéncia entre adjudicacdo estrutural e
problema estrutural sem o extremo relacionamento
deste problema ao deficiente ou omisso funciona-
mento do Estado ou, nas palavras de FISS, a buro-
cracia estatal, permite, desde logo, detetar que nem
todos os problemas estruturais surgem no contexto do
funcionamento do Estado e da aplicagao de politicas
publicas.

3 Dando conta de decisbes estruturantes no Brasil, DIDIER,
Fredie/ZANETI, Hermes/OLIVEIRA, Rafael Alexandria,
Elementos para uma Teoria do Processo Estrutural aplicada
ao processo civil brasileiro, Revista de Processo, vol.
303/2020, maio 2020 pags. 45-81.

* FISS, Owen, Formas de justica, Harvard Law Review,
1979, vol. 93, p.1 e segs. Destacamos a conceptualizagao
levada a cabo por Fiss no seguinte trecho (pag. 2): Structural
reform is premised on the notion that the quality of our
social life is affected in important ways by the operationof
large-scaleorganizations, not just by individuals acting either
beyond or within these organizations. It is also premised
on the belief that our constitutional values cannot be fully
secured without effectuating basic changes in the structures
of these organizations. The structural suit is one in which
a judge, confronting a state bureaucracy over values of
constitutional dimension, undertakes to restructure the
organization to eliminate a threat to those values posed by
the presente institutional arrangements. The injunction is the
means by which these reconstructive directives are transmitted.
Negando que os tribunais possam decidir problemas
estruturais ou policéntricos, FULLER, Lon/WINSTON,
Kenneth, The forms and limits of adjudication, Harvard Law
Review, Vol. 92, No. 2 (Dec., 1978), pp. 353-4009.

> DIDIER, Fredie/ZANETI, Hermes/OLIVEIRA, Rafael
Alexandria, Elementos para uma Teoria do Processo
Estrutural aplicada ao processo civil brasileiro, Revista de
Processo, vol. 303/2020, maio 2020, pags. 45-81.
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Problemas estruturais — como a seguir os definire-
mos sinteticamente — existem na esfera da atuacao
dos poderes publicos do Estado, ou seja, na esfera do
chamado direito publico, comandado pela prossecu-
cdo do interesse publico e da lei (que traduz em certo
momento qual o interesse pablico a prosseguir), como
também existem no plano das relagoes entre priva-
dos, mesmo fora da drea de intervengao das politicas
publicas®.

O problema estrutural é a existéncia de um estado
de desconformidade estruturada’ que se pode mate-
rializar numa situagao de ilicitude permanente e con-
tinua ou numa situacao de desconformidade nao ne-
cessariamente ilicita, mas que ndo é o estado de coisas
considerado como ideal, em determinado contexto.
Dito de outro modo, o problema estrutural é um esta-
do de coisas que necessita de reorganizagao. %°

®DIDIER, F/ZANETI, H./OLIVEIRA, R., op. cit. consideraram
ser natural que, partindo do histérico sobre o assunto,
pretenda-se vincular a nogao de processo estrutural aos
casos em que se discutem questoes altamente complexas,
relativas a direitos fundamentais e que se busca interferir na
estrutura de entes ou instituicoes ou em politicas publicas.
Contudo, concluem que a verdade é que embora seja
esse o ambiente em que se pode colher o maior nimero
de exemplos de processos estruturais, a nogao de processo
estrutural pode ser destacada dessas caracteristicas, pois, o
conceito de processo estrutural pressupde o conceito-chave
de problema estrutural. No mesmo sentido, VITORELLI,
Edilson, Levando os conceitos a sério: processo estrutural,
processo coletivo, processo estratégico e suas diferencas,
Revista de Processo | vol. 284/2018 | p. 333 - 369 |
Out / 2018, é um equivoco associar a reforma estrutural
apenas a instituicées publicas. Apesar de elas serem os réus
mais comuns, instituicées privadas podem perfeitamente
demandar alteragées estruturais para que resultados sociais
desejdveis sejam produzidos. No mundo contemporéneo,
estruturas particulares sdo tdo ou mais importantes para
a vida dos cidaddos que os préprios Estados nacionais e,
por isso, podem representar ameagas ainda maiores as
liberdades dos cidadaos.

” No dizer de FISS, a pattern or practice.

& A definicdo pertence a DIDIER, F/ ZANETI, H./OLIVEIRA,
na obra atrds citada.

? FISS, Owen, Forms of justice, pag.18. O autor esclarece
qual é o foco do processo estrutural por comparagao
com o modelo processual de resolucdo de litigio: the
focus of structural reform is not upon particular incidents
or transactions, but rather upon the conditions of social
life and the role that large-scale organizations play in
determining those conditions. What is critical is not the
black child turned away at the door of the white school, or
the individual act of police brutality. These incidents may
have triggered the lawsuit. They may also be of evidentiary
significance: evidence of a “pattern or practice” of racism
or lawlessness. But the ultimate subject matter of the
lawsuit or focus of the judicial inquiry is not these incidents,
these particularized and discrete events, but rather a
social condition that threatens importante constitutional
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Duas ideias a reter, portanto. Primeira: os estados
de desconformidade ou préticas reiteradas ilicitas ou
licitas desconformes com o estado ideal de coisas exi-
gido nao se desenvolvem seletivamente apenas no
espago publico regulado pelas regras de direito pabli-
co, mas também emergem no espago regulado pelo
direito privado. Segunda: um problema estrutural nao
corresponde, necessariamente, a verificagdo de uma
ilicitude e, mesmo quando coincide com uma situa-
cao de ilicitude, nao se confunde com a mesma, nem
se esgota nela'.

Cumpre, ainda, sublinhar que os problemas estru-
turais ndo apresentam todos 0 mesmo no mesmo grau
e, essa circunstancia, ird determinar uma graduagao
na amplitude dos efeitos de reestruturacdo que a de-
cisao vier a promover. Quer isto dizer que a solucao
de um problema estrutural nao se dé através de um
Unico ato, como uma decisao que certifique um direito
e imponha uma obrigagao, correspondendo a solugao
a uma intervencao judicial normalmente duradoura,
dependente de um acompanhamento continuo'.

Ha um outro aspeto que, ndo sendo absolutamente
essencial, interessa nao descurar. De algum modo, os
problemas estruturais acabam por necessitar de modo
a lograr a necessdria reestrururagao ou reorganizaga-
gao - de um processo do tipo coletivo. Tal acontece
quando esta tarefa causa impacto em varios sujeitos
que, por via, disso precisam de ser auscultados para a
meta de reorganizagao identificada e para a metodo-
logia a empregar nessa tarefa. O processo torna-se co-
letivo, em sentido amplo, quando se apresenta como
policéntrico™.

values and the organizational dynamic that creates and
perpetuates that condition. Ja o modelo de resolucdo de
litigios pressupde um mundo essencialmente harmonioso:
a set of norms confers rights and duties upon individuals.
Individuals make arrangements within those norms, but
sometimes incidents occur that disturb the harmony; for
example, the farmer may not honor his promise to sell the
cow. The aggrieved individual then turns to the courts, either
to implement or enforce one of the norms, or, possibly, to fill
out the meaning of the norm. The focus of the evidentiary
inquiry will be the incident, or in the language of pleading
rules, the “transaction” or “occurrence.”

% Como, eloquentemente, escrevem DIDIER,F/ZANETI,H./
OLIVEIRA,R., op. cit., o estado de desconformidade nao
é sinénimo necessariamente de estado de ilicitude ou
de estado de coisas llicito, sendo, antes, uma situacdo
de desorganizagdo estrutural, de rompimento com a
normalidade ou com o estado ideal de coisas, que exige
uma intervengao reestruturante. A desorganizacao pode
advir ou ndo de um conjunto de atos ou condutas ilicitas.

" DIDIER, F/ ZANETI, H./OLIVEIRA, R., op.cit., pag. 51.

2 E ndo apenas quando se tutelam através dele direitos
difusos ou coletivos e direitos individuais homogéneos.
O processo é policéntrico quando a decisdao a tomar no
mesmo ndo tem apenas implicagdes para os sujeitos



4. Os problemas estruturais produzem litigios estru-
turais, os quais, regra geral, indiciam a sua presenca
ou existéncia por um de 3 fatores essenciais, a saber:
a multipolaridade, a coletividade e complexidade.

Porém, um litigio, para poder ser classificado como
estrutural ndao depende, em bom rigor, da verificagao
de qualquer uma daquelas qualificagbes. Absoluta-
mente essencial para que possamos dizer estar em
presenca de um litigio estrutural é que seja possivel
identificar a existéncia de uma pratica privada ou pu-
blica de uma dada organizagdo que é desconforme
com um normativo ou que, nao sendo desconforme
com este, é, apesar de tudo, desconforme com um
dado estado ideal de coisas.

O que sucede é que quando esta desconformidade
generalizada e transformada em prdtica, se instala, a
mesma corresponde, por via de regra, a uma situagao
policéntrica, multifacetada ou de multipolaridade, ao
exercicio de tutela para direitos coletivos (quer estes
sejam coletivos propriamente ditos ou difusos) ou,
ainda, a direitos que se apresentam sob uma forma
complexa.

Na verdade, como refere ARENHART", as ques-
toes tipicas suscitadas nos litigios estruturais envolvem
valores amplos da sociedade, no sentido ndo apenas
de que ha vdrios interesses concorrentes em jogo,
mas, também, que a esfera juridica de varios terceiros
pode ser afetada pela decisdo judicial. E, por via de
regra, se o tratamento do problema estrutural interfe-
rir com interesses juridicamente relevantes de outras
pessoas ou de entidades que se apresentem em légica
diferenciada ou mesmo antagénica, é manifesto que
os litigios estruturais se apresentardo como comple-
xos. A complexidade nao resulta, as mais das vezes,
porém, da dificuldade do direito a aplicar ao caso
concreto ou da dificuldade probatéria, mas, antes, de
conseguir o enunciado de uma norma-regra de solu-
cao daquele litigio estrutural, que diagnosticando o
mesmo, dote uma dada realidade de uma nova es-
trutura ou organizacao (ao eliminar ou tentar eliminar
o problema estrutural), tomando em consideragao os
efeitos das medidas necessarias para conseguir tal fim
e, consequentemente, todos os interesses envolvidos
derivados das participagdes que os sujeitos afetados
ou potencialmente afetados.

Por sua vez, muito embora a grande maioria dos
litigios estruturais possam emergir como litigios coleti-
vOs, Nos quais esta em causa um estado de desconfor-
midade que afeta direitos difusos ou coletivos, nao é
menos verdade que a mesma natureza pode ser reco-

diretamente envolvidos no mesmo (partes), mas para outros
sujeitos cujos interesses poderao ficar afetados pela decisao
de modo mais ou menos direto.

3 ARENHART, Sérgio Cruz, Decisées Estruturais no Direito
Processual Civil Brasileiro. Revista de Processo. Sao Paulo:
RT, 2013, ano 38, v. 225, p. 389-410

37

Elizabeth Fernandez

nhecida naqueles litigios que partem de situagoes de
desconformidade meramente individuais quando, o
mesmo facto, afeta vdrias esferas juridicas individuais
em simultaneo ou sucessivamente. O leading case dos
processos estruturais- o caso Brown vs. Board of Edu-
cation - é exemplo disso mesmo, uma vez que a pro-
posito de um aluno negro nao ter sido autorizado a
inscrever-se numa escola de brancos emergiu um pro-
blema estrutural, pois a situacao individual era prdti-
ca recorrente e veio a ser caracterizada como prética
desconforme com a Constituicao'. Os litigios que se
apresentem segundo esta forma poderdo, em certa
medida, ser classificados como pseudoindividuais.

5. Atrds de uma situacao individual que clama por
solugdo concreta e especifica nos tribunais e que
pode ser resolvida através do binémio adjudicatério
de procedéncia/improcedéncia ou de procedéncia
parcial/improcedéncia parcial é possivel, em cer-
tos casos, detetar, também, um problema estrutural
que , por via de regra é causa direta daquela. Con-
sequentemente, é possivel detetar em alguns litigios
que sao apresentados aos tribunais como individuais,
uma pratica ilicita ou que, pelo menos, pée em cau-
sa um estado de coisas considerado como ideal pela
sociedade ou por dada comunidade, em determina-
do contexto espacio-temporal. Sem grande esforco,
podemos identificar um conjunto de situagbes que,
muito embora sendo apresentadas como individuais
permitem a identificagdo de um outro conflito, para
além do individual, que corresponde ao litigio ou pro-
blema estrutural.

Em termos muito atuais e nada hipotéticos pen-
semos na situagdo de uma pessoa com capacidade
eleitoral ativa e que estard, no dia das eleigoes legis-
lativas de 30 de janeiro deste ano ou no dia em que
era possivel efetuar o voto antecipado, isolado profi-
laticamente por ter testado positivo a Covid-19. Atrds
do exercicio individual de defesa do direito de voto,
mesmo nestas circunstancias, e da sua prevaléncia no
atual estado proporcionado pelos efeitos positivos da
vacinagdo sobre o direito a satde, estd um outro pro-
blema bem mais amplo. Amplo, porque este nao é o
problema individual de uma pessoa, mas de cerca
de 400.000 mil que se prevé estarem, nesse periodo
eleitoral, em isolamento e, amplo, porque, mesmo o
problema individual colocado, podendo ser passivel
de ser resolvido apenas numa légica de procedéncia
ou improcedéncia, nao deixa de carecer ou de exigir

" O mesmo se podera dizer do caso de um cidaddao com
dificuldades de mobilidade exigir ao Estado o cumprimento
da imposicao legal de obstaculos em certos edificios
publicos. Estes sdo os casos em que uma acgao destinada a
proteger apenas um interesse individual pode ter impacto
coletivo ou irradiante, para outros casos em situacdo
idéntica. tornando-se em agoes pseudoindividuais.
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mais do que isso, designadamente o estabelecimento
de decisoes que (re) organizem o caos que a nova va-
riante criou, exigindo que uma adjudicagao que nao
resolva apenas o caso daquele eleitor, mas que volte
a dar estrutura a um sistema que estava perfeitamente
organizado até agora, mas que, por via daquela vicis-
situde, deixou subitamente de o estar. Trata-se da ne-
cessidade de determinar de modo mais ou menos de-
talhado as condigbes em que alguém, em isolamento
porque infetado, pode exercer o direito de voto em
termos nao colidentes com os eleitores nao infetados
que votam no mesmo periodo.

Reflitamos, ainda, no caso de um aluno de ensino
obrigatério que o frequenta na modalidade de ensino
doméstico, ou seja, entre o mais, sem a obrigatorieda-
de de ir as aulas. Apesar de estar inscrito numa dada
turma com os alunos em regime presencial, é vedada
ao aluno pelo diretor do agrupamento a possibilida-
de de este, em periodo de pré-avaliacao, estar em
contexto de aulas na sua turma a ser preparado em
termos prdticos para os exames obrigatérios. Inde-
pendentemente da sua situagdo individual e da tutela
que o direito a aprender pode ter no caso concreto,
0 caso nao é Unico e o préprio ministério, citado para
contestar, confirma que, na sua interpretacao, o aluno
que estd em ensino doméstico nao pode frequentar o
espaco da turma e da escola para aprender. Resulta
evidente que atrds de uma situacao individual exis-
te uma outra derivada de uma interpretagao juridica
que parece por em causa um estado ideal de coisas,
qual seja o de que a nenhum aluno que frequente o
ensino obrigatério, inscrito em turma especifica, ain-
da que em ensino a distancia (por opgao nao sua, mas
dos seus pais) deve ser negado o acesso ao espaco
letivo, nem ao ensino através de professor, quando
por ele concretamente solicitado para determinado
fim (exercitar para um exame ou tirar ddvidas)

Pensemos, ainda, num homossexual ao qual é ne-
gada a possibilidade de doar sangue por causa da
sua orientagdo sexual, supostamente mais propicia
a existéncia de vdrios parceiros sexuais. Obviamen-
te, que a questdo surge individualizada e seria sem-
pre possivel ao decisor, no caso concreto, conferir ao
candidato a dador o direito de dar sangue apesar de
tal orientagdo. Contudo, sendo esta pratica generali-
zada derivada de uma instrugao/orientagao de quem
tem a responsabilidade nesta area, deteta-se aqui um
problema estrutural, ou seja, a falta de um estado de
coisas ideal que nao discrimine os dadores em funcao
da sua orientacdo sexual, sobretudo em tempo de es-
cassez da falta de sangue quando o que poderia e de-
veria ser exigido era um teste negativo de HIV a todo
e qualquer dador em periodo imediatamente anterior
ao momento da dadiva®.

> Apesar de, desde 2016, a dddiva de sangue nao
estar vedada a homossexuais, isso nao impediu as
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Finalmente, pensemos numa pessoa doente com
cancro (hepatite, HIV, ou outra doenca grave), mas
que a medicina considerou curada. Esta pessoa que-
ria contrair um empréstimo para aquisicio de uma
habitacdo, mas nao logrou contratar seguro de sau-
de exatamente porque, tendo declarado o candidato
que tinha tido cancro aos 8 anos de idade (apesar de
agora ter 32), a seguradora se recusou a celebrar esse
contrato ou estipulou um prego muitissimo elevado
para o prémio a pagar pelo mesmo, o qual, na pratica,
inviabiliza a aquisicdo através daquele mutuo. Mais
uma vez, o problema é, neste caso, nao apenas desta
pessoa, sendo possivel escrutinar que a situagao in-
dividual emerge de uma prdtica das seguradoras que
exercem o ramo vida e que lhes permite negar a con-
tratacdo de um seguro ou coloca-lo em precos impe-
ditivos de celebracdo, em atencao ao que julgam ser
o risco de recidiva de dada doenca™®.

Pense-se, ainda, no caso da decisdao de encerra-
mento e da desinstalacao efetiva da refinaria de Mato-
sinhos, no distrito do Porto. Obviamente, que, porque
a lei laboral qualifica esta situagao como a de despe-
dimento coletivo, os tribunais tratardo coletivamente
do problema laboral de todos e cada um dos traba-
lhadores que impugnarem o despedimento ocorrido
como consequéncia daquela decisao ou, ainda, que
ponham em crise os créditos salariais que lhes foram
pagos como consequéncia da cessacdo de cada con-
trato de trabalho. Contudo, dividas ndo ha de que
o encerramento daquela unidade fabril, de um mo-
mento para o outro, mesmo sendo completamente

autoridades de satde de tratarem esta populagao de
forma diferenciada, pois segundo a interpretacdo que
faziam da norma da DGS, afirmam que a comunidade
de homens homossexuais e bissexuais sdéo um grupo
com comportamentos de risco, estando mais vulneraveis
a infegoes sexualmente transmissiveis do que a restante
populacdo, o que se traduz num estereétipo. Contudo,
segundo a norma da Diregao Geral de Salde, publicada
no dia 19 de margo de 2021, a homossexualidade deixou,
efetivamente, de ser um fator delimitativo a dadiva de
sangue.

16 Neste caso concreto, o poder legislativo depois de tentar
repor o estado de coisas ideal desta pratica geral com a Lei
n2 46/2006, de 28 de agosto, decidiu proceder novamente
a reestruturacdo da situacdo através da Lei n? 75/21, de
18 de novembro de 2021 ( entrada em vigor em 1 de
janeiro de 2022), a qual proibe préticas discriminatorias,
consagra o direito ao esquecimento e permite que as/os
doentes oncoldgicos que tenham superado ou mitigado
situagoes de risco agravado de saide ou de deficiéncia
tenham, na qualidade de consumidor, direito ao
esquecimento na contratagdo de crédito a habitacdo e
crédito aos consumidores, bem como na contratagao de
seguros obrigatérios ou facultativos associados aos referidos
créditos, garantindo que ndo podem ser sujeitas a um
aumento de prémio de seguro ou exclusdo de garantias de
contratos de seguro.



licito, criou um estado de desorganizagdo na comu-
nidade onde se inseria a mesma e, ainda, naquela
que orbita em torno da atividade industrial em causa.
Aquele encerramento desestruturou uma situagao co-
munitdria, empresarial e econémica considerada, até
entao, como ideal.

Todos estes casos sao reais. O denominador comum
a todos eles é que estes surgem no contexto de um
problema estrutural'’, sendo causados ndo por uma
situagao de desvio pontual, mas por uma situacao de
desvio generalizado, de pratica ou standard desviante
que, por isso mesmo, introduziu, em dado sistema,
uma desorganizagao ou quebra significativa de estru-
tura geradora ndo s6 de um conflito bipolarizado, mas
de um conflito massificado ou, pelo menos, policén-
trico ou multilateral.

Este ponto comum verifica-se independentemente
de o motivo da desorganizacao decorrer da violagao
de uma norma ou de um principio constitucional ou
de uma situacdo que nao pode ser diretamente clas-
sificada como uma ilicitude. Falhas estruturais como
as que acabamos de elencar, tanto sao protagoniza-
das por empresas privadas, como por empresas pu-
blicas, tanto podem ter tido o gatilho numa pandemia
a escala mundial ou por causa de uma dada interpre-
tacdo de 6rgaos da administragao direta ou indireta
do Estado ou, ainda, pela posicao de superioridade
que certas empresas ainda gozam nas relagbes que
estabelecem com os seus consumidores ou potenciais
consumidores.

Mesmo que esta agao se transforme numa agao
coletiva ou, segundo a denominacao legal escolhida
pelo sistema portugués — acao popular —, e, portan-
to, numa légica de representacdo formal, a decisao
a proferir continuard a obedecer a légica polarizada
de decisao que corresponde ao modo de adjudicagao
tipico, pois o objetivo do processo € tutelar direitos in-

7 VITORELLI, Edilson, Litigios estruturais: decisao e
implementacdo de mudancas socialmente relevantes pela
via processual, in Processos Estruturais (AAVV, organizado
por JOVIM/ARENHART), pags. 334, segundo o qual nos
litigios irradiados, a lesao afeta, de modo desigual e variavel,
tanto em intensidade, quanto em natureza, uma sociedade
que se subdivide em vdrios subgrupos. Essas pessoas nao
tém lagos de identidade entre si, nao compartilham dos
mesmos interesses e, por isso, compéem uma sociedade
que é a decorréncia da superposicdo de interesses apenas
parcialmente coincidentes e, em alguns casos, antagénicos.
Os litigios estruturais fazem parte dessa terceira categoria.
Quando hé necessidade de se alterar o funcionamento de
grandes instituicées, publicas ou privadas, para a promogao
de valores publicos relevantes, invariavelmente haverd
impactos graves sobre grupos distintos de pessoas, com
interesses ndo alinhados, os quais pretenderdo promover
seus proprios interesses. O conflito, nessa situacao, ndo
existe apenas entre autor e réu, mas também entre os
membros do grupo.
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dividuais ou coletivos (difusos ou ndo) e nao propria-
mente proceder a uma reestruturagao de uma dada
realidade privada ou publica.

Apesar da flexibilizacao operada pelo regime legal
das agoes coletivas (quer para defesa de direitos ditos
coletivos ou para defesa coletiva de direitos indivi-
duais qualificados como homogéneos) incidente sobre
os poderes inquisitérios do juiz e sobre a estabilidade
do caso julgado proferido, nao é possivel desdizer
uma evidéncia que € a seguinte: em processos assim
coletivizados, o modelo adjudicatério da decisao judi-
cial continua a ser o utilizado para decidir litigios nao
coletivizados. Queremos com isto dizer que a apesar
da coletivizagao da demanda, mesmo que a causa da
necessidade de tutela judicial do direito coletivo ou a
necessidade de tutela coletiva de direito individuais
homogéneos nao divirja da légica da adjudicagao bi-
polar ( caracterizada sumariamente pela congruéncia
da decisao com o pedido, com a impossibilidade de
o tribunal decidir com base em tese por si criada ou
aplicando medida nao peticionada pela parte) nao
iremos deixar de estar na presenca da adjudicacao de
uma decisao que se resume a légica do tudo ou nada
ou da procedéncia - improcedéncia.

Em conclusao, a forma de tutela judicial e, con-
sequentemente, de adjudicagdo da decisdao é prati-
camente idéntica quando se requer a concessao de
tutela individual ou coletiva, numa légica de repre-
sentacao daqueles que alegam serem titulares de
qualquer um daqueles direitos. A decisao tem por ob-
jetivo imediato resolver apenas um conflito individual
heterogéneo ou homogéneo ou um litigio a propésito
de um direito nao individual (coletivo ou difuso), mas
nao visa — repete-se - mesmo no ambito da tutela ju-
dicial coletiva, conferir ou devolver através da decisao
proferida uma dada organizagao ou estrutura a uma
realidade que nunca a tenha tido ou que a tenha per-
dido por qualquer motivo. Nao havera decisoes que,
saindo da légica binaria e polarizada da procedén-
cia - improcedéncia, adjudiquem medidas concretas
para que a estrutura seja reposta nao s6 a propoésito
do caso concreto, mas, em termos gerais. Dito de
uma forma mais intuitiva: a sentenca tratard o sinto-
ma, mas nao a doenca.

Como haveremos de ver, a decisao estrutural ndao
corresponde apenas a declarar o direito no caso con-
creto. Mesmo quando o faz, (por ter sido reclamada
tutela para uma dada situacao individual) ultrapassa a
concessao desta forma de tutela para tratar da reorga-
nizagao de uma dada situagao, o que, como é mani-
festo, vai produzir efeitos para além do caso concreto.
Essa decisao vai escapar, como veremos de seguida, a
logica do tudo ou nada, da procedéncia e da impro-
cedéncia porque, pura simplesmente, decisdes deste
tipo ndo sao suscetiveis de, s6 por si, permitir a reor-
ganizacao de uma dada situacao.
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Esta insusceptibilidade revelada pelo modelo adju-
dicatério tipico de proceder a reestruturagdes ou reor-
ganizacoes decorre, fundamentalmente, da circuns-
tancia de nao ser possivel reestruturar ou reorganizar
apenas mediante decisbes que julguem procedente
uma dada pretensao ou que julguem improcedente
no todo ou em parte um dado tipo de pretensao. Este
tipo de decisdo, assentando os factos em crise e apli-
cando aos mesmos o direito decide eficazmente, a
maior parte das vezes, o litigio coletivo ou individual
em causa. E isto sucede porque o decisor parte de
uma alegacao de uma situagao histérica e real passa-
da que ja aconteceu totalmente ou que ainda esta a
suceder, pelo que, a partida, juizos de prognose judi-
cial sdo estranhos a tal adjudicagao.

Porém, quando o que esta em causa é repor uma
ordem estruturada ou organizada preexistente, qual-
quer que seja a intervencao pela qual a mesma se
torne necessdria (legal, administrativa ou judicial) tal
tarefa s6 pode ser conseguida mediante juizos de
prognose sucessivos, quer quanto as metas de estru-
turagao ou organizagao a atingir, quer quanto a me-
todologia para o lograr. O diagnéstico e o progndstico
necessarios para lograr a meta da restruturagao sao
tarefas tipicamente alheadas do modelo judicial de
resolucao de conflitos.

Dizemos tipicamente alheadas precisamente por
entender que, apesar de tudo, as mesmas ndo sao
completamente estranhas a modelos adjudicatérios
judiciais. O estabelecimento de juizos de prognose
ou a adequagao de medidas concretas para a regu-
lacdo de um dado interesse superior aos das partes
processuais é bem visivel, respetivamente, na admis-
sibilidade da condenacao in futurum' que o sistema
nacional permite e, ainda, nos processos de jurisdicao
voluntaria.

Assim, os processos adjudicatérios de resolucao de
conflitos concedem doses de micro justica, mesmo
quando é requerida tutela de direitos coletivos ou
quando é requerida tutela coletiva de direitos indi-
viduais. Doses de macro justica e, consequentemen-
te, de reestruturagao ficam reservadas para situagoes
muito pontuais. E assim é, ndao porque o decisor judi-
cial seja incapaz de prognose, mas porque a prognose
requer uma atividade mais ativa do decisor e maior

18 £ precisamente a circunstancia de a condenacao resultar
de um juizo de prognose que a estabilidade de caso
julgado tem de ser calibrada, ou como, em bom rigor,
defende PAULA COSTA E SILVA, esta decisdao nao produz
caso julgado. Para aprofundar este interessante, importante
e pertinente tema SILVA, Paula Costa/ REIS, Nuno Trigo,
Estabilidade e caso julgado no direito da obrigacao de
indemnizar, Estudos em Homenagem a Miguel Galvao
Teles, vol. | e Accao modificativa do caso julgado arbitral:
um meio de impugnagao esquecido, ROA, Ano 74, 1l, 425-
441.
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intervencdo daqueles que possam receber efeitos da
decisao de reestruturacao produzida, quer estes se-
jam outros individuos, outras empresas ou, mesmo,
o Estado e os seus 6rgaos, o erario publico e o cum-
primento do interesse publico. E, chegados aqui, logo
comecamos a vislumbrar, na neblina do tema, dois
problemas centrais: o da reestruturacao sem perda de
imparcialidade judicial e o da garantia de uma partici-
pacao para além dos sujeitos processuais tipicos.

6. Uma coisa é a criagdo de uma decisao que se
limite a criar as linhas gerais para a protecao de dado
direito que sofreu um problema estrutural, outra, bem
diferente é estruturar a situagao que colapsou. Assim,
ap6s a construcao desta decisao quase principiolégica
- de uma decisao regra e da sua fundamentagao (por
exemplo, os infetados ndo podem ser proibidos de
votar; os homossexuais ndo podem, s6 por esse fac-
to, ser impedidos de doar sangue, certas pessoas nao
podem deixar de comprar casa porque simplesmente
o prémio do seguro de vida é incomportavel atento o
seu histérico, ainda que remoto e ultrapassado, histo-
rial clinico) sdo necessdrias decisoes, se se preferir, é
necessdrio passar a adjudicagdo em ambiente aberto,
participativo e eventualmente consensual para aplica-
gao concreta daquela decisao regra.

Tomemos o exemplo do cidaddao com mobilidade
reduzida, o qual, farto de passar por situagdes degra-
dantes da sua dignidade quando se desloca ao tribu-
nal ou ao notario, ao registo ou ao banco para tratar
dos seus assuntos ou, até, colaborar com tais entida-
des, decide intentar agao que obrigue essas entidades
a cumprir a lei da remogao de obstaculos dos cida-
daos de mobilidade reduzida. Uma coisa é declarar
que se trata de um problema estrutural, pois existe
uma pratica contraria a lei ou, mesmo, contrdria ao
principio da igualdade e a meta é, obviamente, a de
todos o0s servigos indicados passarem a contar com
acessos para cidadaos com estas caracteristicas. Como
se poderao implementar estas medidas, ou seja, como
se vai fazer a mobilidade (elevadores ou cadeiras por-
tateis, rampas, quem vai proceder a tais trabalhos) é
matéria que se analisa e discute no segundo momento
de processo deste tipo. Com efeito, a definicao do
tempo, do modo e do grau de reestruturagao a ser im-
plementada, a criagdo ou ndo de um regime de tran-
sicao e a forma de avaliacdo e de fiscalizacao subse-
quente fazem parte duma segunda etapa da decisao,
que obviamente é a mais dificil de concretizar, por
ser a mais complexa em vdrios sentidos e que nao é
atingivel a solo através dos inputs processais das partes
diretamente envolvidas em tal demanda.

Ainda: se parece existir um consenso alargado,
segundo o qual, os infetados ou em isolamento por
Covid-19 devem poder exercer o direito de voto nas
proximas eleigbes legislativas, ja a forma de equilibrar



este direito com o direito a satide dos restantes elei-
tores ou de quem esta nas assembleias de voto, pode
ser conseguida das mais variadas formas, mais ou me-
nos eficazes, mais ou menos trabalhosas ou suscetiveis
de implementagao concreta, mais ou menos dispen-
diosas™.

Da breve apresentagao aqui desenhada consegui-
mos vislumbrar que a decisao estrutural ndo tem, por
via de regra, um cardcter instantaneo, sendo, as mais
das vezes, uma decisao que se vai construindo e exe-
cutando, o que, entre 0 mais, como iremos ver, pro-
voca impacto na sua estabilidade®,?'.

Do que temos vindo a expor é possivel concluir
que 0s processos que visam resolver um problema es-
trutural necessitam de obedecer a uma metodologia
de adjudicacdo da decisao divergente da tipica, ou
seja, daquela que tem como objetivo a resolucao de
um dado litigio concreto entre duas ou mais pessoas.
A resolucdo de um conflito por via heterénoma as-
senta num pedido decorrente da vontade do sujeito
ativo ou autor, que assume, em termos gerais, neces-

" Com efeito, da votagdo dos mesmos em assembleia
de votos reservadas ao seu particular estado, em horario
Drive-thru ou Drive-through, por correspondéncia, por
voto eletronico, ha todo um elenco ou cardapio ao qual
se reconhecem potencialidades reestruturantes, atentos
os valores de todos os envolvidos no caso concreto e que
podem vir a ser mais ou menos exequiveis pelo sistema
eleitoral portugués no quadro constitucional e factual
vigente. Para adjudicar uma decisdo reestruturante justa,
o decisor tem necessariamente de ouvir um vasto conjunto
de entidades ou personalidades, tal como a ministra da
administracdo interna teve de fazer para tentar criar uma
solugdo reestruturante, por via administrativa.

2 As leis quando visam resolver problemas da mesma
natureza admitem normas que evidenciam esta realidade
como, por exemplo, a que a seguir se transcreve e que
constava do artigo 162 da Lei n? 46/2006: Compete ao
Governo, no ambito da regulamentacao da presente lei,
tomar as medidas necessdrias para o acompanhamento
da sua aplicacao, definir as entidades administrativas com
competéncia para a aplicagdo das coimas pela pratica dos
actos discriminatarios referidos no capitulo Il e as entidades
beneficidrias do produto das coimas, no prazo de 120 dias
apos a sua publicacao. (o sublinhado é nosso)

2O processo de acompanhamento de maior é
paradigmatico como processo estrutural. Numa primeira
fase, define-se se ha ou ndo um problema estrutural (o qual
pode tersido apresentado inclusive pelo préprio necessitado
de acompanhamento), depois, define-se o grau que esse
problema apresenta e fixam-se as medidas necessdrias para
reestruturar aquele estado e decide-se quem vai ser, dentro
do catélogo legal disponivel, a pessoa que tem mais aptidao
e idoneidade para a fungdo acompanhante designado
ou acompanhantes e qual o grau de acompanhamento
necessario em concreto. Os mesmos devem prestar contas
ao juiz e a medida é objeto de revisao, periodicamente,
mesmo que ninguém o requeira.
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sidade de concretizacao e especificidade assente em
determinados fundamentos com a necessidade de
contraditério relativamente aquele contra o qual este
requer a tutela judicial concreta do caso (em geral su-
jeito relativamente ao qual se estabelece o litigio a
resolver), no qual ambos devem produzir provas das
suas afirmagbes e tentam contraprovar as afirmagoes
e alegacoes da parte contrdria e, na qual, o litigio se
resolve numa légica do tudo ou nada, procedendo a
acao (a concessao da tutela judicial concreta requeri-
da) ou improcedendo a agao (negando a tutela judi-
cial concreta requerida).

Por via de regra, o decisor heteronomo deste con-
flito valida ou nao valida as teses fatuais e juridicas
que lhe sao apresentadas pelas partes sem interferir
(@ ndo ser nos casos de verificar a existéncia de uma
questdao de conhecimento oficioso) com contributos
de uma outra tese fatual ou juridica que complemen-
te aquelas e através da qual o litigio também possa ser
resolvido. Por isso, neste tipo de adjudicacao vigora
o principio da congruéncia da decisao??, segundo a
qual a mesma nao pode resolver o litigio adjudicando
ao autor algo que este ndo peticionou ou mais do que
ele peticionou. Porque a finalidade do processo é a
de resolver um dado litigio, essa resolugao depende
da vontade de alguém o submeter a essa forma de
adjudicacao e, depois disso, pauta-se, em geral, pelo
absoluto respeito dos limites e dos contornos com
que tal resolugdo foi requerida ou com que a defesa
apresentada pelo sujeito passivo, réu, foi deduzida.
Vigora, em termos gerais, o principio do dispositivo e
é o respeito pela liberdade das partes e pela vontade
que as mesmas manifestam ou postulam através de
atos processuais que comanda a atividade adjudicat6-
ria do tribunal na resolugao daquele litigio. A decisao
pela qual se adjudica a resolugdo sera mesmo nula®
se nao seguir estas regras e decidir para 1a do que foi
peticionado ou deixar de resolver questoes que foram
enderecadas ao tribunal por qualquer uma das partes.

Mesmo num sistema de adjudicacdo com estas ca-
racteristicas, o sistema vai deixando pontos de aber-
tura para uma adjudicagdo mais liberta das partes e
adequada ao momento histérico em que a decisao é
adjudicada. Basta convocarmos a admissibilidade de
o juiz adjudicar uma tutela cautelar diversa da que lhe
foi concretamente requerida sem ter por Unica saida
o indeferimento da providéncia cautelar requerida®.
Pode, ainda, chamar-se a colagao aquela outra norma
geral do sistema®®, segundo a qual deve a sentenca to-
mar em consideracao os factos constitutivos, modifi-

22 Entre nos, previsto no artigo 6092, n® 1, do CPC.

2 Artigo 6152, n2 1, d) e e), do CPC

2# Segundo o artigo 3762, n2 3, do CPC, o tribunal no esta
adstrito a providéncia concretamente requerida.

# Artigo 6112 n2 1, do CPC
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cativos, ou extintivos do direito (ainda que s6 aqueles
que tenham influéncia sobre a existéncia ou contetido
da relagao controvertida®®) que se produzam poste-
riormente a proposicao da acao, de modo que a deci-
sao corresponda a situacao existente no momento do
encerramento da discussao?.

Aquele sistema adjudicatério espartilhado pela
vontade das partes e pelos limites dos pedidos ou
fundamentos da sua defesa ndo serve a um processo
cuja finalidade nao é s6 a de dirimir o litigio. Quando
o litigio a resolver, no caso concreto, emerge de um
problema estrutural e nao de uma mera situagao con-
juntural, a decisao judicial para resolver aquele litigio
pode ter de dar solugao, também, ao problema estru-
tural que lhe esta na base ou do qual aquele conflito
decorre. E se assim €, a decisao a adjudicar pode nao
se bastar e, frequentemente, nao se bastard, com uma
l6gica binaria de procedente e improcedente, pelo
que deixa de ser tao relevante o pedido concreto e
especifico que a parte formulou.

Alids, um sujeito, posicionado como autor neste
tipo de processo pode nao ter ao seu alcance os co-
nhecimentos necessdrios para construir um pedido
especifico capaz de resolver o problema estrutural
existente. O modo de resolver esse problema estru-
tural - cuja existéncia o tribunal terd de se encarregar
de, em primeiro lugar, declarar a sua existéncia - sera
construido no processo, isto é, no decurso do mesmo
nao s6 pelo tribunal com o auxilio do autor e do réu,
mas pelo tribunal através de uma atividade de partici-
pacao e de eventual consenso sucessivo com aquelas
e com os titulares de interesses envolvidos no proble-
ma estrutural identificado, o qual como ja deixamos
escrito, €, geralmente, policéntrico e multilateral. Para
resolver o problema estrutural — o tribunal ndo decide
entre a tese A e B, nado testa factual e juridicamen-
te aquelas teses. Vai, pelo contrério, junto daqueles
que podem ter capacidade de intervengao e decisao
no problema estrutural diagnosticado e junto daque-
les que sdo afetados por este ou que o provocaram
procurar contributos e tentar obter os consensos que
lhe permitam ir resolvendo o problema (devolvendo a
estrutura a uma organizagao que a perdeu), dentro de
um dado periodo temporal que obedece a uma certa
continuidade, solugdo, essa, que, por uma vez, pode
sofrer recuos ou avancos em fungao da evolucdo do
estado problema estrutural.

Para muitos dos que leem este texto, este modo de

26 Por restricao do n2 2 do artigo 6112, do CPC.

* A par de uma outra, mais especifica e ndo destinada a
situagoes necessariamente supervenientes, para as quais
rege o artigo 6112 do CPC- a prevista no artigo 6092, n2
3, do CPC segundo a qual se numa agao possessoria tiver
sido requerida a manutencao em vez da restituicdo da
posse, ou esta em vez daquela, o juiz conhece o pedido
correspondente a situagdo realmente verificada.
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adjudicacao revela-se completamente estranho. Mas
nao o é assim tanto se pensarmos nos processos fali-
mentares e mesmo no processo de acompanhamento
de maior. No primeiro, ha um momento em que a
sorte da empresa com problemas econémicos e de-
clarada insolvente passa pelo consenso dos credores
mais relevantes. Nao é o juiz que vai resolver o pro-
blema estrutural (econémico/financeiro) da empresa
através de uma decisdo. Este apenas homologa uma
decisao dos credores, ou seja, daqueles que sao de-
tentores de interesses no processo estrutural em cau-
sa. No segundo, depois de diagnosticar uma necessi-
dade de acompanhamento (com base numa pericia
médico legal e na audi¢ao do eventual beneficiario
do acompanhamento) o juiz tem de determinar a
medida concreta do acompanhamento necessério e
quem o levard a cabo, para o que se torna necessdrio
estabelecer contactos com aqueles que conhecem a
vida do beneficiario do acompanhamento e implica
conhecer os candidatos ao desempenho da fungao de
acompanhante de modo a verificar qual ou quais se-
rao o melhor para o exercicio dessas fungoes e, assim,
remover ou mitigar o problema estrutural causado,
por exemplo, pela deméncia avancada do beneficia-
rio da mesma. S6 o juiz ndo consegue reestruturar
esta situacao e muitas vezes nem sequer pode contar
com os contributos do beneficidrio da medida para o
efeito. Tem de procurar as linhas de reorganizagao da
situagao, a reposicao do estado ideal de coisas num
outro lugar?®®.

Tudo o que se tem vindo a referir converge para
caracterizar as linhas principiolégicas dos processos
estruturais (aqueles com a finalidade de resolver um
problema estrutural). Num processo com este escopo
ndo pode vigorar o principio da congruéncia®’ e, ob-

28 Talvez resida aqui a falta de eficacia do processo de
acompanhamento para a solucao do problema estrutural
que este é chamado a resolver. O juiz nestes processos
tende a replicar o modo de adjudicagdo tipico a um
processo no qual ndo ha um litigio para resolver. Talvez
voltemos a este problema (o da desestruturacao causada
pela velhice e pela velhice de uma cada vez mais crescente
parte da populagdo) - que merece ser analisado e que vai
ter grande impacto no futuro - num outro lugar.

29 Como refere OSNA, Gustavo, Nem “tudo”, nem “nada
— decisées estruturais e efeitos jurisdicionais complexos, na
obra Processos Estruturais, Editora Juspodium, 32 edigao,
2021, pag. 470, nesse tipo de hipétese, entram em jogo
“valores amplos da sociedade, no sentido ndo apenas de que
hé vdrios interesses concorrentes em jogo, mas também de
que a esfera juridica de vérios terceiros pode ser afetada pela
decisdo judicial”. Com efeito, seria necessario redesenhar a
capacidade de atuagao do processo, em sentido mais atento
as necessidades reais; se a nogao de congruéncia impds
historicamente uma postura jurisdicional mais limitada,
seria preciso redimensionéd-la — formando um campo em
que os provimentos estruturais poderiam desempenhar um
importante papel.

”



viamente, o 6nus da deducao de um pedido concreto
tem de estar arredado do mesmo, podendo bastar-se
com a dedugao de um pedido genérico®. Por outro
lado, este processo nao pode estar exclusiva ou, pelo
menos, fortemente organizado mediante a outorga de
situacoes de 6nus processuais variados, em especial
os de alegar e de provar. A solugao que vai permitir a
reorganizagao tem de ser tomada - para ter as capaci-
dades efetivas de restruturagdo — num processo elas-
tico e flexivel’' que admita modelagao dos interve-

30 Serd uma outra situagdo que, a admitir os processos
estruturais, se poderia juntar ao elenco do artigo 5562 do
CPC.

31 JOVIM, Marco Félix/LINKE, Micaela Porto Filchtiner,
A Indispensabilidade da Flexibilizagdo Procedimental
nos Processos Estruturais: uma Andlise do Recurso
Especial 1.854.847/CE, Revista Magister de Direito Civil
e Processual Civil, Ano XVIII — n 2 103, Jul-Ago 2021,
pags. 8-23. A propbsito de um caso de 2020 que visava
responsabilizar dado ente publico pela institucionalizagao
de criangas por um periodo desajustado, impedindo-as de
se integrarem num contexto familiar, os autores estudam
a decisdo de segunda instancia que ordena o regresso a
primeira instancia que havia julgado a acdo improcedente
para introduzir uma outra metodologia de decisdo,
considerando que o litigio em causa tinha caracteristicas
estruturais. Assim, o tribunal de recurso determinou que a
construcao de decisao de mérito tinha de ser levada a cabo
em ambiente colaborativo, a fim de que todos os envolvidos
e interessados, nas variadas perspectivas a serem analisadas,
sejam ouvidos, visando a solugdo do litigio de modo que
este ndo retorne ao judicidrio novamente, ou seja, uma
solugdo verdadeiramente efetiva e, em questao, prospectiva.
Para tanto, a Corte determinou que, no retorno do processo
ao primeiro grau, seja requerida a participagdo — ao menos
— de entidades locais do terceiro setor, dos amici curiae cuja
atividade possua pertinéncia temadtica, da Defensoria Pablica
do Estado do Ceard, facultando-se, ainda, a apresentacao
de contribuigbes da Unido e do Estado do Ceard. No
acérddo, o Superior Tribunal de Justica, entendendo que
processos como este trazem a luz a realidade desconforme,
e — muitas vezes — inconstitucional, de minorias sociais,
afirma a necessidade de que sejam construidos “caminhos,
pontes e solugbes que tencionem resolver o problema (...),
quicd até mesmo fornecendo ao pais um modelo eficiente
de resolugdo desse sensivel, importante e premente
conflito”. Ainda, o reconhecimento de que certos institutos
tradicionais do processo civil — como no caso do julgamento
antecipado de improcedéncia, sem dilagcdo probatdria —
ndo se coadunam aos processos estruturais, porquanto
impedem a resolucdo de problemas de magnitude social,
politica, juridica e cultural que urgem por resposta, vai em
direcao a prestacao de tutela jurisdicional minimamente
adequada, anteriormente negada. Portanto, sem adentrar
no mérito da Agao Civil Piblica, restando prejudicadas as
alegagées de violacao aos artigos do Estatuto da Crianga
e do Adolescente, a relatora Ministra Nancy Andrighi,
verificando estar diante de um problema estrutural que
nao foi tratado adequadamente, redigiu voto, com o qual
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nientes, dos participantes das alegacoes, da produgao
de prova e, sobretudo, de momentos de participacao
geral ou por grupos.

Nas palavras de FISS, para o qual a fungao jurisdi-
cional nao serve para resolver conflitos, mas para dar
significado aos valores publicos®, a vitima (habitual-
mente correspondente ao autor) de um processo es-
trutural ndo é um individuo, mas um grupo. Este grupo
existe, tem uma identidade e pode ser prejudicado,
mesmo que todos os individuos ndo o sejam e que
cada membro individualmente considerado ndo esteja
ameacado pela organizacdo. Quem fala em favor do
grupo nao tem necessariamente de ser vitima, pois um
e outro ndo estao, entre si, nao estao entre si numa re-
lacao de correspondéncia, mas numa relacao de mera
instrumentalidade formal, devendo bastar ao tribunal,
neste contexto, apenas, saber se quem representa o
grupo o faz de forma adequada. Tal pode abrir a ne-
cessidade a um conjunto de diversos representantes,
pois num processo nao bipolar, mas estrutural, o pa-
drdo tipico parte de encontrar um grande nimero de
representantes, mesmo que cada um represente um
diferente tipo de ponderagao acerca dos interesses do
grupo vitimado®. Por sua vez, o réu também nao se

acordaram os demais ministros da 3% Turma, destacando
acima de tudo a necessidade de que o processo judicial vise
a solugao adequada dos litigios que se apresentam. Com isso,
destacou-se a necessidade de flexibilizacao procedimental
para adequar o procedimento as necessidades do litigio,
que no caso em voga chama a atencao a imprescindivel
participagao dos vdrios interessados e envolvidos para a
construcao dialogada de um plano de reestruturagdo para
o acolhimento de criancas e adolescentes em situacao de
vulnerabilidade.

32 FISS. Owen. The forms of justice, Harvard Law Review,
nov 1979, n2 1 Vol. 93, pag.2.

3 FISS, Owen, To make the constitution a living truth - Four
Lectures on the Structural Injunction, in Processos Estruturais,
Editora Juspodium, 32 edicdao, 2021, pags. 44-47, It is
important to stress that the representational character of the
eight prisoners flows from the nature of their claim and the
structural quality of the remedy, not from the designation of
the proceeding as a class action.

As discussed, the class action rules have special notice
requirements, making it necessary to give notice to those
members of the class purportedly being represented in the
class. This notice informs those who happen to receive it
of the pendency of the suit and gives them an opportunity
to object to the adequacy of the representation. In this way,
the notice mandated by the class action rules will greatly
aid the court in determining whether the representation is
adequate, even if it is not enough to give rise to consent-
based representation. Yet the court can and should require
such notice even if the case is not brought as a class action:
if it is brought on an individual or organizational basis. What
requires the notice is the prospect of structural reform, not
the formal designation of the plaintiff .

The class action device will not enlarge the scope of the
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identifica com o autor de um ato ilicito ou que inflige
o dano e se é certo que estes sujeitos podem existir,
eles ndo sao verdadeiramente o alvo do processo ju-
dicial, pelo que nestes processos, FISS, aponta o réu
como sendo, genericamente, a burocracia do Estado,
devendo o juiz no decurso do processo de reconstru-
cao penetrar profundamente na fachada institucional
e abrir a chamada caixa negra com o pressupostos de
localizar dentro das instalagées os operadores em po-
sicoes-chave para os quais as diretiva de reconstrucao
devem ser emitidas .

Ao juiz, nesse contexto, cabe construir uma ampla
estrutura representativa, recorrendo a sujeitos que ndo
sdo partes na agdo, mas que podem contribuir para
a reestruturagdo em curso e, sendo caso disso, lan-
cando mao de intermediarios denominados mao de
agéncias auxiliares (special masters) que executem a
aplicacao das tarefas estruturais desenhadas ou fiscali-
zam a aplicagdo das que foram tomadas e apontem a
necessidade da sua evolucao ou adaptagao.

Esta constatacao determina que o nivel de exerci-
cio de participacao e de contraditério em termos latos
seja muito mais exigente nos processos estruturais que
nos bipolares, tipicamente orientados para o modelo
e adjudicagao tipico. Como refere FISS**, precisamen-
te porque num processo estrutural todas as partes tém
com uma capacidade representativa, isso deve levar o
tribunal a ser mais generoso em permitir que as par-
tes que poderiam ter uma perspetiva (nica sobre as
questoes contestadas possam vir a intervir, pelo que,
as posicoes que estao sendo avancadas em uma agao
judicial serdo grandemente multiplicadas em forte
contraste com a bipolaridade assumida pelo modelo
de resolucao de disputas. Apesar disso, o juiz continua
a ser a figura fundada na autoridade, pois o poder de
decidir sobre o direito e moldar a solugao para o caso
permanece em suas maos, o que sucede é que a opo-
sicdo bindria pressuposta pelo modelo de resolugao de
disputas foi substituida por um conjunto complexo e

decree that is rendered; it will be the same as the plaintiffs
might obtain if the suit were brought on an individual basis
or by some civic organization. Admittedly, if the plaintiffs
had brought the suit as an individual or in the name of a civic
organization and lost, the consequences to the unnamed
beneficiaries may seem less harsh than in the class action
context since no one but the actual parties to the suit will be
precluded under the doctrine of res judicata from initiating a
new action against the prison authorities. In truth, however,
this strikes me as a formal distinction, since the outcome
of any subsequent litigation that might be brought by
beneficiaries who were not parties to the original litigation
would, under the doctrine of stare decisis and through
the force of precedent, in all likelihood arrive at the same
conclusion — that case has already been adjudicated.

3 FISS, Owen, To make the constitution a living truth...,
pag. 50
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policéntrico de perspetivas, algo mais préximo de um
encontro dos moradores de uma cidade (town meeting).

Por outro lado, a intervencao jurisdicional precisa-
mente por ser reestruturante obedece a uma logica
de continuidade e dialégica. Com efeito, o processo
nao se encerra de modo instantaneo com a prolagao
da decisao, exigindo sempre fiscalizagao e ajuste, ou
nas palavras de OSNA* a execucdo da sentenga®
poderia assumir uma composicao institucional, sendo
periodicamente revista e monitorizada em funcao das
circunstancias do caso, pelo que se podem produzir
decisbes em cascata, uma vez que a implementacao
da decisao judicial, que é o cerne dos processos es-
truturais assenta no faseamento, graduacgao e escalo-
namento, muitas vezes temporal, das medidas pelas
quais se vai proceder a tal reestruturagao da realidade.
Por essa mesma circunstancia, a atuagao do juiz teria
de passar, necessariamente, pelo estabelecimento de
didlogos com as entidades necessarias para lograr a
dita reestruturagao, as quais sejam capazes de criar e
construir consensos.

Toda esta atividade assenta na prospetividade, por-
quanto o processo estrutural é pautado por um pro-
cedimento que, além de ter que lidar com fatos pas-
sados, precisa de, sobretudo, avaliar probabilidades
sobre fatos futuros, pelo que, o conjunto dos atos a
praticar €, praticamente, orientado para o futuro, vi-
sando o desenvolvimento de um programa capaz de
planear e antecipar consequéncias futuras que aco-
modem de modo equilibrado os miltiplos interesses
envolvidos.

7. Do que vimos de analisar pode concluir-se que
a decisao estrutural ndo é uma decisao que conceda
doses de micro justica sobre o direito individual ou
coletivo tutelado no caso concreto e, por conseguin-
te, ndo corresponde a uma decisdao no esquema tudo
ou nada, procedente a tese e o pedido (pretensao)
formulado pelo autor ou improcedente a tese ou o
pedido (pretensdo) formulado pelo autor. Nao esta-
mos aqui a dizer que a decisdo ndo assume, em caso
algum, esta vertente de resolugao do caso individual.
Estamos a dizer que mesma nao se fica apenas por
isto, pois ndo se limita a resolver o caso individual
ou mesmo a disputa a disputa coletiva submetida,
estabelecendo-se, antes e, também, todo um proces-
so cujo escopo é a resolugdo do problema estrutural
reconhecido pelo tribunal.

A decisao estrutural é uma decisao bifésica que par-
te do pressuposto do reconhecimento ou da identifi-

*» OSNA, Gustavo, op. cit, pag. 470

% A execugao nestes processos nao é eventual, sendo
sempre uma fase necessdria e longa, a qual envolve uma
longa e continua relagdo entre o juiz e a instituicdo para
eliminacado da situacdo desestruturada.



cacao de um dado problema estrutural para o qual
produz uma decisao-regra. Porém, depois deste mo-
mento, é necessario que o decisor faca escolhas so-
bre 0 modo como essa decisdao-regra vai ser objeto de
aplicacao prética, isto €, como é que se vai operar a
decisao-regra concretamente- Aqui, entra, em acao,
a necessidade de consideracao dos interesses de ou-
tros sujeitos que podem ser abrangidos pela reestrutu-
racdo ou de certas instituicoes e entidades das quais
possa depender a execucao daquela reorganizagao.
Esta segunda fase da decisao estrutural faz convergir
a racionalidade da decisao com as consequéncias das
medidas através das quais se pode proceder a referi-
da reorganizacdo de dada realidade ou instituicao. O
decisor ndo ira optar por fazer a reestruturagao que
o autor lhe indicar e a qual o réu nao tiver promo-
vido defesa eficaz. Como ja foi referido, autor e réu
surgem, nestes processos, respetivamente, como 0s
lesados/vitimas ou como os lesantes, mas como re-
presentantes (informais) dos grupos correspondentes
ativos e passivos.

Assim, as medidas de reestruturacao afetam nao sé
aqueles que estao no processo, como outros que nao
o estando, poderao ver repercutidas nas suas esferas
juridicas presentes ou futuras a forma como o decisor
determinou repor o estado ideal de coisas. E basica-
mente isto que significa afirmar — como ja fizemos —
que o problema estrutural que enunciamos é comple-
xo. Essa complexidade nao pode ser erradicada com
uma decisao simples, carecendo de uma decisdo de
contornos igualmente complexos e que sao avessos
ao modo tipico de adjudicacdo de uma decisao que
tenha como escopo a resolugao de um conflito. Por
isso, neste ponto, esta sera sempre o resultado de uma
participagao alargada daqueles que o decisor consi-
derar ser o ambito subjetivo ativo e passivo suscetivel
de ser afetado por esta reorganizagao.

Por outro lado, a decisao estrutural ndo pode ser
— como sucede com a decisao que resolve confli-
tos individuais ou coletivos — uma decisao fechada,
encontrando-se, pelo contrario, em formagdo e em
mudanca continua, pelo menos até que se considere
atingida por via de execugdo a decisao- regra enun-
ciada*, a qual estd a ser testada a medida que vai sen-

¥ Como refere  ARENHART, Sérgio Cruz, Decisées
estruturais no direito processual civil brasileiro”, Revista
de Processo. Sao Paulo: RT, 2013, ano 38, v. 225, pag.
400, é tipico das medidas estruturais a prolagdo de uma
primeira decisao, que se limitard a fixar em linhas gerais as
diretrizes para a protecao do direito a ser tutelado, criando
o nlcleo da posicao jurisdicional sobre o problema a ele
levado. Apés essa primeira decisdo — normalmente, mais
genérica, abrangente e quase “principiolégica”, no sentido
de que terd como principal funcao estabelecer a “primeira
impressao” sobre as necessidades da tutela jurisdicional —
outras decisées serdo exigidas, para a solugao de problemas e
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do aplicada e executada, podendo bem suceder que
aquele que tiver sido designado pelo tribunal como
o administrador destas medidas (quando se justificar
ou impuser uma espécie de delegacao) receba contri-
butos ou perceba necessidades que gerem alteragao
das medidas gizadas para obter aquela reorganizacao
em virtude de circunstancias concretas que possam
colidir com a proporcionalidade, a necessidade ou
a adequagao das mesmas ou de adaptacao com que
periodo temporal em que a aplicagdo das mesmas foi
planificada ou orientada por cronograma.

A circunstancia de a decisao estrutural correspon-
der, por via de regra, a uma decisdao em construcao ou
inacabada faz com que alguns defendam a admissibi-
lidade da prolagao de decisdes condicionais ou com
reserva’® que se exijam, as mais das vezes, a emissao
de decisoes que, a semelhanga da norma legal, cons-
truam um sistema de transicao ou de vigéncia transi-
toria® para a reestruturagao da falha detetada.

8. A caracteristica acabada de enunciar conduz-nos
inexoravelmente a consideracdo de que o grau de es-
tabilidade objetivo e subjetivo destas decisdes nao
corresponderd aquele maximo que ainda julgamos
ser sempre contetido do direito de acesso a justica.*’
A mesma, para manter o seu escopo estruturante e
ser capaz de atingir o mesmo tem de ser plastica e ser
permedvel a alteracoes, designadamente a uma muta-

questées pontuais, surgidas na implementacdo da “decisao-
nlcleo”, ou para a especificacao de alguma pratica devida.

3 VOGT, Fernanda Costa/PEREIRA, Lara Dourado
Mapurunga, Novas técnicas decisérias nos processos
estruturais, in Processos Estruturais, pags. 396 e segs. Explica
a ideia de as sentengas poderem ser complementadas em
momento ulterior quando paulatinamente vao surgindo
questdes para resolver tal como se da construgao de um
puzzle se tratasse.

3O estabelecimento de um regime de transicio é um
apanagio das decisbes estruturais. Neste sentido, DIDIER,
F/HERMES, Z e OLIVEIRA, R. Notas sobre as decisées
estruturantes, Civil Procedure Review, v.8, n.1, jan.-apr.,
2017, pag. 54, segundo o qual a imposicao de um regime
juridico de transigao entre a situagao anterior e aquela que
se busca implantar, concretizando, assim, o principio da
seguranga juridica.

40 Artigo 22, n2 1, do CPC e 22, n? 1, do CPTA, segundo
0s quais, respetivamente, a protecao juridica através dos
tribunais implica o direito de obter, em prazo razodvel, uma
decisdo judicial que aprecie,_com forca de caso julgado,
a pretensdo regularmente deduzida em juizo, bem como
a possibilidade de a fazer executar e o principio da tutela
jurisdicional efetiva compreende o direito de obter, em
prazo razodvel, e mediante um processo equitativo, uma
decisdo judicial que aprecie, com forca de caso julgado,
cada pretensdo regularmente deduzida em juizo, bem como
a possibilidade de a fazer executar e de obter as providéncias
cautelares, antecipatérias ou conservatorias, destinadas a
assegurar o efeito util da decisdo. (o sublinhado é nosso)
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bilidade factica intensa e ao aparecimento sucessivo e
sem aviso de sujeitos com interesse na decisao.

Com efeito, o policentrismo habitual*’ dos proble-
mas estruturais, estabelecido numa pluralidade de
centros de interesse, exige que os limites subjetivos do
processo sejam analisados de forma fluida de modo
a modular a complexidade e permitir a despolariza-
cao do conflito. Isto significa que durante o processo,
a estabilidade subjetiva estd comprometida ou, pelo
menos, deve ser entendida de modo muito dinamico.
S6 assim serd possivel fazer crescer o espago de dia-
logo e de consenso necessdrios para a caminhada da
estruturacdo. Também a habitual complexidade dos
problemas estruturais exige maior plasticidade na for-
mulagao dos pedidos e das pretensdes processuais,
sendo admissivel que a decisdo final nao produza o
grau de estabilidade que conhecemos como coisa jul-
gada ou até um outro de grau imediatamente inferior.
A natureza prospetiva dessa decisao assenta numa
mutabilidade fatica e de circunstancias que pode exi-
gir alteragdes na fase da implementagao ou execucao,
promovendo, muitas vezes, a necessaria revisitagao
do plano gizado e em execugao, emitindo novas deci-
soes que consubstanciem, em fungao da novas varian-
tes, outras medidas para alcangar a implementagao
da decisao-regra, as quais podem ter sido sugeridas
por uma entidade especifica na qual o decisor pode
delegar fungbes de acompanhamento das medidas
destinadas a restruturacao.*?,**.

Além do que precede, resulta ébvio que a atividade
de voltar a dar estrutura ou de estruturar pela primeira
vez uma dada situacao de vida, assenta em avaliagoes
comandadas pela prognose, isto é, comandadas nao
pelo passado (factos ou melhor dizendo alegacoes de
factos que se terd de decidir se resultam demonstrado
ter acontecido de acordo coma versao do autor ou
do réu), mas pelo futuro. E note-se: por um futuro
sobre o qual nem mesmo o autor é capaz de fazer um
juizo de prognose suscetivel de ser vinculativo para o
decisor. Quando assim é, e o problema merece uma
intervencao heterénoma do tribunal para por fim a
uma falha estrutural e ndo apenas para dirimir o con-
flito que lhe estd subjacente e que apresenta causa-
lidade na verificagdo daquela falha, uma conclusao
fica logo patente: a de que a decisao emanada nao

# Habitual e tipico, mas ndo essencial, pois ha problemas
estruturais nao multipolares ou policéntricos, como sucede
com a necessidade de acompanhamento de uma pessoa
maior em virtude de psiquica que comprometa o seu livre-
arbitrio e a sua autodeterminacao.

42 ARENHART, Reflexées sobre o principio da demanda,
consultado em academia.edu.

4 CABRAL, Antonio do passo /ZANETI, JR, Hermes
Entidades de infraestruturas especificas para a resolucao
de conlflitos coletivos: as claims resolutions facilites e a sua
aplicabilidade no Brasil, pdg. 448.
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pode adquirir um grau de estabilidade equivalente a
adquirida pelas decisoes que resolvem conflitos indi-
viduais ou coletivos. E entao somos forcados a admitir
que a estabilidades destas decisoes é, paradoxalmen-
te, meramente transitéria sob pena de nao sendo, nao
cumprir a fungao a qual foi destinada.

9. A questao central que temos em maos é a de
saber se o sistema admite a solugao de problemas es-
truturais por decisoes judiciais. Dito de outra forma, a
questao central é a de determinar se o sistema nos da
pistas que nos permitam concluir se os tribunais ou,
mais precisamente, se a funcao jurisdicional por estes
desempenhada habilita os seus decisores a apreciar e
resolver para além de litigios individuais ou coletivos
ou se ainda lhes permite um ambito de justiciabili-
dade que vai para além dos direitos a tutelar através
de uma dada acao judicial individual ou coletiva que
escape a légica do tudo ou do nada, da procedéncia
ou da improcedéncia e os autorize a um outro tipo de
intervencado mais invasiva da vida (privada, empresa-
rial, ou mesmo, do espaco das politicas publicas).

Formularemos, ainda, a questio de um outro
modo: é de importancia nuclear testar se o sistema
permite aos tribunais a solugao de questdes que mui-
tos dirdo desde ja estar arredadas da reserva de juris-
dicao e entregue a outras reservas de poderes do Esta-
do constitucionalmente desenhadas, como a reserva
de lei**. Sera que decidir a falha estrutural mediante
a sentenga estrutural ndo escapa ja ao que em termos
constitucionais foi reservado para a funcao de juris-
dicao? Serd que se os tribunais emanassem decisoes
deste género ndo se adentrariam, jd, por um poder
que nao lhes compete exercer, especificamente pela
fungao de criar a norma geral e abstrata, invadindo,
assim, a esfera de poder legislativo do parlamento ou
do governo?

Sera que a possibilidade de solugao de falhas es-
truturais pelos tribunais é, ainda, constitucional? E se
sim, em que termos e com que limites? E de todas as
falhas estruturais?

Nao entrando, por agora, na discussao sobre se
é possivel a tutela de litigios estruturais piblicos*, a
andlise das nomas de direito processual permite, des-
de logo, uma primeira observacao. Esta é a de que a
via de decisao judicial (obtida mediante um processo
judicial) pode ser usada para fim diverso de dirimir
um conflito. Este é o caso dos processos designados
como de jurisdicdo voluntdria. Independentemente
de, no caso concreto estar subjacente um qualquer
litigio entre sujeitos, o tribunal nao é convocado para

44

RANGEL, Paulo, Repensando o poder judicial,
Fundamentos e Fragmentos, UCP, 2001, pags. 240-243.

4 A qual levanta questbes muito particulares e complexas
que reservaremos para uma sequela deste texto.



emanar uma decisao que o resolva ou que o dirima,
ditando o direito para o caso concreto, mas, antes,
para regular um interesse ou remover um dado obsté-
culo através de uma resolucao judicial.

Esta constatagao torna inequivoco que os tribunais
e, por conseguinte, os processos de adjudicacao das
suas decisdes nao estdao exclusivamente vocaciona-
dos para a resolucao de um dado litigio ou conflito,
podendo servir para outros fins que, eventualmente,
podiam ser conseguidos por outras vias que nao a da
adjudicacao judicial. Dito por outras palavras: o traco
distintivo da jurisdicao nao é o de aplicar a lei, mas o
Direito, pelo que, mesmo nos processos em que o de-
cisor nao esta sujeito a critérios estritos de legalidade
(mas de oportunidade e de mérito) exerce também
uma funcdo que, ainda, pode ser qualificada como
jurisdicional.

Esta constatagdao, porém, nao nos resolve o proble-
ma que temos em maos.

Parecendo certo que um tribunal pode adjudicar
uma decisdo nao para resolver um litigio entre as par-
tes — por isso, fugindo a légica da procedéncia e da
improcedéncia — mas para um outro fim bem diverso
deste** daqui nao pode imediatamente concluir-se,
sem mais, que a decisao judicial e, designadamente,
0 processo possam servir para atingir o estado ideal de
coisas que nao foi atingido pelos sujeitos dos direitos,
pela lei, pela sociedade, pelas empresas ou pela ad-
ministracao.

Em processos desta natureza, a definicdo da meta
ou do objetivo para lograr a reposicao do status quo
ante ou de um estado novo que seja licito ou ideal,
pode ser imediata ou ndo, pois nem sempre o con-
tetdo programatico desta decisao esta no alcance do
decisor, o qual, em dado momento, pode ndo conse-
guir determinar sequer qual poderia se o estado de
coisas ideal e quais os métodos para atingir esse ob-
jetivo. Nessa tarefa, o decisor podera necessitar do
parecer de outros intervenientes ndo necessariamente
peritos, mas que possam gizar a partir de contribu-
tos factuais uma atividade de consenso, de mediacao,
de negociagao destinada a obter a estrutura perdida.
Nao raras vezes, nestes processos, o decisor carece de
alguém que também fiscalize ou acompanhe a exe-
cucao das medidas restaurantes ou que, sendo caso
disso, dé conta da necessidade de alteracao ou modi-
ficacdo das mesmas®’.

6 Por exemplo, o processo de acompanhamento de maior.
# Voltando ao processo de acompanhamento de maior.
O juiz tem de determinar se se verifica a situacdo que
determina o acompanhamento e qual o seu grau para depois
determinar a medida ou medidas (de acompanhamento)
que sdo suscetiveis de repor a estrutura (de capacidade
de ordenar a vida do beneficidario do acompanhamento)
no grau concreto em que este foi perdida, e, finalmente,
escolher a pessoas ou pessoas que vdo proceder a tal
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Ainda sem responder a pergunta central e fruto da
caracterizagao sumadria que fizemos do problema, do
processo e da decisao estrutural diremos que caso ve-
nhamos a concluir que os tribunais estao ainda consti-
tucionalmente autorizados — estando ainda a exercer
jurisdicao — quando emanam decises nao para a so-
lucao de um caso concreto, mas para, também, resta-
belecer o estado de coisas ideal que falhou e causou
o litigio individual ou coletivo em resolugao, entao
podemos desde ja antecipar a conclusao de que o
modelo de adjudicacao dessa decisao nao pode ser o
mesmo do que aquele que visa apenas dar solucao a
um litigio concreto. Esta forma de exercer a jurisdigao
nao se bastara com determinar se a agao procede ou
improcede, passando a ter como escopo a reposigao
mediante um ato de autoridade (sentenca) nao ne-
cessariamente autoritario, do estado ideal de coisas
de uma dada realidade ou a reparacao de uma falha
estrutural.

Mas o problema persiste. O sistema repele decisoes
judiciais pelas quais se resolvem problemas estrutu-
rais?

Estamos em crer que ndo. A par do processo de in-
solvéncia ou falimentar (ou ainda dos PER ou PEVE) e
do processo de acompanhamento de maior aos quais
ja nos referimos algures neste texto como exemplos
de processos estruturais, no ambito dos quais surgem
decisoes funcionalmente estruturantes, podemos sele-
cionar outros que, reconhecendo a existéncia de uma
falha estrutural produzem decisao através da qual nao
se resolve um dado litigio concreto, mas que permi-
tindo a decisdo desse diferendo, procede também a
reposicao do estado anterior a falha.

Estamos a pensar na decisao proferida pelo Tribunal
Constitucional que declara inconstitucionalidade (ou
a ilegalidade) de uma dada norma com forga obriga-
toria geral. Através desta decisao desaparece da or-
dem juridica uma norma, dado esta apresentar um
desvio com a lei fundamental ou outra de valor refor-
cado ou regional, repristinando norma anteriormente
vigente, se a mesma existir. Esta decisao produz, por
via de regra, efeitos desde a entrada em vigor da nor-
ma declarada inconstitucional ou ilegal, ficando res-
salvados os casos jugados das decisdes que aplicaram
norma com este desvalor, exceto quando tendo natu-
reza sancionatéria, a mesma for de contetido menos
favoravel ao arguido. Ao tribunal é permitido restringir
os efeitos de decisoes desse tipo em funcao de valores
concorrentes como o da equidade, o interesse publi-
co de excecional relevo e, ainda, a seguranga juridica,
estabelecendo, um regime diferenciado ou transitério
para certas situagbes, tal como é muitas vezes apana-

acompanhamento, definindo as suas tarefas concretas.
Finalmente, numa segunda fase o decisor deve fiscalizar a
execugao das medidas de acompanhamento decretadas.
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gio das decisdes estruturantes. Semelhante processo
pode ser identificado no processo administrativo de
declaragao da ilegalidade de normas administrativas
com forga obrigatéria geral previsto o artigo 732 do
CPTA®,

Em ambas as situacoes hd uma falha estrutural (a
inconstitucionalidade, a ilegalidade de uma dada nor-
ma) e o tribunal (respetivamente, o Constitucional
e o Administrativo) emanam decisbes que reorgani-
zam esta situacao nao ideal, eliminando a norma da
ordem juridica, o que pode ser feito com maior ou
menor retroatividade em fungao de alguns interesses
policéntricos que o decisor tem em atengao nestes ca-
sos e que estao descritos na lei fundamental ou na lei
ordinaria. O tribunal, nestes casos, ndo decide uma
controvérsia em concreto: reestrutura uma situacao
que perdeu a estrutura constitucional ou legalmente
devida, ou seja, a estrutura ideal.

O mesmo sucede no processo de condenacao a
emissdo de normas administrativas, previsto no arti-
go do 772 CPTA. Verificando-se uma falha estrutural,
mas precisamente a existéncia de uma ilegalidade por
omissao, o tribunal condena a entidade competente a
emitir o regulamento em falta em determinado prazo.
Também aqui, ndo decide qualquer litigio. Reorganiza
uma situagao de falha estrutural por inércia ou omis-
sao (falta de producao regulamentar) que esta a causar
prejuizo ao autor e a outros sujeitos que, nao sendo
autores, vao, por pertencerem ao grupo circunscrito
pelos interesses do autor, beneficiar — mesmo sem te-
rem participado no processo - da emanagao do regu-
lamento em causa®.

Em certa medida, também as decisdes que unifor-
mizam jurisprudéncia exercem uma fungao estrutu-
rante. Com efeito, se assumirmos que a divergéncia ju-
risprudencial da interpretagao a dar uma dada norma
é uma falha do sistema de administragao da justica, e
que este ndo é o estado ideal de coisas, a uniformi-
zagao surge como decisao que visa corrigir essa falha
(ainda que sem efeitos vinculantes para os tribunais
que continuam a poder decidir contra o sentido de
interpretacao validado pela decisao uniformizadora),
apontando um sentido orientador de jurisprudéncia,
mas também de comportamentos sociais econémico,

8 De notar que, nestes processos, o tribunal ndo estd adstrito
a pretensao concreta formulada pelo autor, com decorre
diretamente do artigo 752 do CPTA, podendo decidir com
fundamento na ofensa de principios ou normas juridicas
diversas daqueles cuja violagao tenha sido invocada, o que
evidencia uma atenuagao do principio do dispositivo e da
congruéncia.

49 Sistema reestruturante este bem mais perfeito que o da
inconstitucionalidade por omissao (2832 da CRP), no qual,
verificada a omissao, tal s6 da lugar a que o TC dé disso
conhecimento (em vez de condenar) ao drgao legislativo
competente (sem consequente estipulagdo de prazo, pois
nao existe decisao condenatoria)
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individuais e financeiros num contributo tendencial-
mente preventivo de repeticdo dessa mesma falha,
sem que tal uniformidade de entendimento com-
prometa definitivamente ou engesse a evolucao da
interpretacdo da mesma norma provocada pela con-
corréncia de certas circunstancias que o imponham?®°.
Se o sentido da decisao uniformizadora acaba por ter
influéncia na decisao do litigio concreto - dirimindo-
-0 em determinado sentido ou, até, destruindo o caso
julgado produzido por decisdo que havia dirimido
dado caso concreto - ndo ha ddvida de que mesmo,
carecendo de vinculagao estrita para os tribunais que
continuam a ter de fazer a aplicagdo e interpretagao
da norma objeto daquele aresto uniformizador, a de-
cisdo em causa consegue, precisamente pelo sistema
criado entre a apelagdo e a revista excecional, mas,
sobretudo, pela revista alargada (oficiosa) a reparagao
eficaz da falha consubstanciada na divergéncia inter-
pretativa causadora de inseguranca juridica para os
destinatdrios da norma, quer estes sejam passados,
presentes e futuros.®'

10. As situagoes destacadas tém— cremos nés - o
conddo de demonstrar que a fungao estruturante le-
vada a cabo por decisées judiciais ndao é assim tao
estranha como a partida poderia parecer a quem
olhasse para o problema com menos atencao ou, pelo
menos, através do pré-conceito, segundo o qual, os
tribunais apenas desempenham a fungao jurisdicional
(para a qual foram constitucionalmente reservados) -
isto é, apenas administram a justica em nome do povo
— quando decidem conflitos, ou seja, quando dispen-
sam doses atomisticas de justica.

As situagoes que escolhemos evidenciam que os
tribunais estao aptos a dispensar doses de macro jus-
tica. E mais: das situagoes selecionadas emerge ser o
proprio legislador a inequivocamente reconhecer que
aos tribunais, em certas situacoes, , estao habilitados a
ultrapassar a solugao do caso concreto, autorizando-
-os a repor falhas estruturais do poder legislativo, do
poder administrativo e, mesmo, as derivadas do exer-
cicio do préprio poder judicial, numa tarefa que se
aproxima do exercicio de uma funcao regulatéria e
autoregulatéria do sistema.

Mas se é possivel ja neste ponto da nossa andlise
produzir esta conclusao intermédia, a divida persiste

0 Dando conta do funcionamento do recurso de

uniformizacao de jurisprudéncia em Portugal, SILVA, Paula
Costa, L uniformazione della giurisprudenza nel diritto
portoguese, Rivista di Diritto Processuale, margo abril 2012,
ano LXVII, n? 2, pags. 409-423. e segs.

*1 De referir que a Proposta de Lei 92/XIV da iniciativa
do PS que ndo veio a ser discutida e aprovada, previa a
possibilidade de o ST) poder restringir os efeitos da decisao
uniformizadora de jurisprudéncia, dotando-a de uma
plasticidade que atualmente ndo tem.



na nossa mente: estardo os tribunais genericamente
habilitados para, em casos nao expressamente previs-
tos na lei, resolverem o caso concreto, aplicando o
Direito ao caso, ao mesmo tempo que, reconhecendo
a existéncia de uma falha estrutural causadora direta
do conflito a resolver iniciam a tarefa de proceder a
reposicao do estado de coisas ideal?

Ainda ndo é este 0 momento para dar resposta ca-
bal e fundamentada a esta pergunta. Em nossa defesa
recordamos que o texto é apenas uma primeira apro-
ximacao a teoria das decisoes estruturantes. Porém,
uma coisa € possivel ja registar como ponto de partida
para a solucao deste problema: é o de que a decisao
de um conflito individual ou coletivo cuja causa de-
riva da reconhecida existéncia de um problema es-
trutural através do modelo adjudicatério tipico de
procedéncia/improcedéncia, isto €, ignorando causa
do conflito e tratando, apenas, o sintoma do mesmo,
pode criar situagoes dificeis de compreender e de
aceitar, sobretudo se a falha estrutural em causa afetar
direitos qualificados como fundamentais.

Que dizer de uma decisdo judicial que declarasse
que o sujeito x em isolamento profildtico pode ir vo-
tar no dia 30 de janeiro porque o seu direito de voto
se sobrepde, nas atuais e concretas circunstancias de
controlo da pandemia propiciadas pela vacinagao, ao
direito a satde? Dir-se-a os outros podiam ter obti-
do idéntica decisao concreta se tivessem enderecado
pretensao analoga ao tribunal. Mas o sistema nao co-
lapsaria se os 400.000 infetados isoladamente acio-
nasse os tribunais? O Estado administrador da justiga
pretende racionalmente este resultado?

Dir-se-4, ainda: mas o Estado conhecedor daquela
decisdo individual, pode, ele préprio, promover reso-
lugao administrativa reestruture todas aquelas situa-
coes. Sim. E verdade. Mas e se o efeito pedagégico da
decisao nao se verificar?

Perante uma situagao daquele tipo - e partindo das
vinculagdes subjetivas limitadas que resultam desta
decisdo s6 o destinatério daquela decisao nao violaria
as regras do isolamento. Todos os outros se fossem
votar incorreriam na pratica de um crime. O pretex-
to deste litigio individual ndo permitira uma decisao
estruturante abrangente dos eleitores em isolamento
ou que venham a estar em isolamento nestas mesmas
circunstancias de controlo evidenciadas?

Felizmente ndo teremos de descobrir as cenas do
proximo episédio deste caso porque o poder adminis-
trativo ja reorganizou o problema estrutural, permitin-
do apés, obtencao de parecer do conselho o consul-
tivo da PCR, que todos os que estao em isolamento
possam exercer o direito de voto, fazendo recomen-
dagbes comportamentais gerais, sem com isso incor-
rer em qualquer crime de propagacao de doenga®.

>2 Resolucao do Conselho de Ministros n? 5-A/2022, de 21
janeiro de 2022.
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O problema surgird - e o contexto atual é prodigo
em provocar falhas estruturais — quando o poder legis-
lativo e administrativo ndo procederem, em tempo, a
tal reestruturacao.

11. E j& evidente para o leitor que o presente texto
merece e, consequentemente, terd, como nos filmes,
uma sequela. A mesma justifica-se pela densidade
do enredo. E que ficaram por tratar uma mirfade de
questoes, como sejam a da garantia da imparcialidade
do juiz em processos com escopo estruturante, a ne-
cessidade de intervencao da figura do amicus curiae,
a possibilidade de delegacao de tarefas do juiz em su-
jeitos ou entidades que o coadjuvem ou aconselhem
nesta fungdo, as exigéncias de publicidade de parti-
cipagao no processo, a erosao do conceito de parte
processual ou, se se preferir, a andlise do fenémeno
da despolarizagao do processo.

A tudo isto ainda se soma a necessidade de repos-
ta aquela questao que é o elefante no meio da sala:
pode um tribunal proferir decisoes estruturantes rela-
tivas a falhas na administragao de politicas pablicas?

O interesse e a complexidade dos temas enuncia-
dos exigem que o tratamento do mesmo fique dife-
rido para um outro momento. Para j&, deixamos os
leitores com esta primeira parte da histéria, esperan-
do ter agucado suficientemente o interesse pelo tema
e pela discussao que hd de vir sobre a demarcagao
e interagdo das reservas de cada um dos poderes do
Estado.
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