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MIGUEL TEIXEIRA DE SOUSA

Nota de abertura

No Verao de 2020, o European Law Instititute (ELI)
e o International Institute for the Unification of Pri-
vate Law (UNIDROIT) adoptaram as Regras-Modelo
Europeias de Processo Civil (Model European Rules of
Civil Procedure) As Regras-Modelo sao apresentadas,
de forma bastante exaustiva e esclarecedora, num
texto disponivel no seguinte enderego: https://www.
unidroit.org/instruments/civil-procedure/eli-unidroit-
-rules.

A aprovacao das Regras-Modelo culmina um pro-
jecto de cerca de sete anos, durante os quais varios
processualistas de vdrias origens discutiram e prepa-
raram as Regras-Modelo. Por opgao prépria — que,
alids, se compreende facilmente —, as Regras-Modelo
foram construidas numa base menos geral e abstracta
do que os entretanto bastante conhecidos Principios
do Processo Civil Transnacional elaborados pelo Ame-
rican Law Institute (ALI) e pelo UNIDROIT. No fundo,
as Regras-Modelo sao regras juridicas, e nao principios.

De acordo com a metodologia adoptada, as Regras-
-Modelo — que se limitam ao ambito do processo de-
clarativo — distribuem-se por 12 Partes e 245 artigos:
Parte | — Disposicoes gerais; Parte |l — Partes; Parte
[l — Gestao processual (“Case management”); Parte
IV — Inicio do processo; Parte V — Procedimentos pre-
paratérios de uma audiéncia final; Parte VI — Citacao
e notificagdo do processo; Parte VII — Acesso a infor-
macao e prova; Parte VIII - Julgamento, res iudicata
e lis pendens; Parte IX — Meios de recurso; Parte X —
Medidas provisérias e protectivas; Parte XI — Processos
colectivos; Parte XII — Custas.

A questao que naturalmente se coloca neste mo-
mento é a de saber se as Regras-Modelo vao ficar li-
mitadas a discussao doutrindria ou se, pelo contrario,
vao originar alteragoes legislativas em varias ordens ju-
ridicas. E possivel imaginar que as doutrinas nacionais
tenham interesse em comparar as suas solugoes legis-
lativas com aquelas que constam das Regras-Modelo
e se possam constituir em defensoras da transposicao
de algumas das solugbes que constam das Regras-Mo-
delo para os respectivos ordenamentos juridicos. Tal-
vez mais dificil seja admitir que os legisladores nacio-
nais vao tomar a iniciativa de adaptar os seus direitos
as Regras-Modelo. Como é claro, s6 o futuro podera
confirmar ou infirmar estas conjecturas.

O actual nmero da lus Dictum possibilita o que,
para muitos, sera um primeiro contacto com as Re-
gras-Modelo. E bem possivel que isso venha a incre-
mentar o interesse pela analise e pelo estudo das Re-
gras-Modelo em Portugal.

Miguel Teixeira de Sousa






DO QUE SE OCUPA UM(A) PROCESSUALISTA?
WHAT ARE THE MAIN CONCERNS OF A CIVIL PROCEDURE EXPERT?

FReDIE DIDIER JR.
Professor of Civil Procedure at the Federal University of Bahia, Brazil, Lawyer

Sumario: 1. Nota introdutéria: o tradicional objeto de investigacdo do processualista (as dimensdes normativa, de par-
ticipacdo e institucional); 2. Necessidade de ampliacdo do objeto de estudo: as diversas “portas de acesso a justica” e o
ensino do processo; 3. Repensando a dimensao normativa; 4. Repensando a dimensdo da participagdo; 5. Repensando a
dimensao institucional; 6. Duas consideracdes finais.

Resumo: O texto procura responder a uma das perguntas fundamentais da epistemologia da ciéncia do processo: do que
deve ocupar-se um processualista? O artigo propoe uma revisao das dimensdes tradicionais (normativa, de participagao e
institucional) e o acréscimo de dois novos objetos de estudo (as diversas portas de acesso a justiga e o ensino).

Palavras-chave: Epistemologia. Ciéncia do Processo. Norma processual. Justica multiportas. Sujeitos do processo.

Abstract: The objective of the text is to answer one of the fundamental questions of civil procedure epistemology: what
must concern a civil procedure expert? The article proposes a revision of the traditional dimensions (normative, participa-
tive, and institutional) and the addition of two new research subjects (the various doors of access to justice and teaching).

Keywords: Epistemology. Civil procedure science. Procedural law. Multidoor Courthouse System. Subjects of the proce-

dure.

1. Nota introdutéria: o tradicional objeto de
investigacao do processualista (as dimensoes
normativa, de participacao e institucional).

O objeto das preocupagdes dos processualistas
vem-se transformando muito rapidamente, e com
muita intensidade. Se comparamos a extensdo da
area de investigagao desse ramo da ciéncia juridica
no final do século XX com o que temos hoje, a di-
ferenca é realmente significativa: basta confrontar os

! Texto-base da palestra proferida no /Il Congresso do
Instituto Carioca de Processo Civil, Rio de Janeiro, em
24.11.2020.

2 Este artigo é também resultado do grupo de pesquisa
“Transformagbes nas teorias sobre o processo e o Direito
processual”, vinculado a Universidade Federal da Bahia,
cadastrado no Diretério Nacional de Grupos de Pesquisa
do CNPq respectivamente nos enderegos dgp.cnpg.br/dgp/
espelhogrupo/7958378616800053. O grupo é membro
fundador da “ProcNet — Rede Internacional de Pesquisa
sobre Justica Civil e Processo contemporaneo” (http://
laprocon.ufes.br/rede-de-pesquisa).

indices dos livros didaticos de processo civil para per-
ceber isso.

Desde a insercao de temas dogmaticos tradicional-
mente ligados a outras disciplinas (direitos fundamen-
tais, controle de constitucionalidade, teoria das fontes
do Direito, hermenéutica juridica), até o reconheci-
mento de objetos novos de investigagao (como as re-
lagoes entre o processo e a tecnologia), parece clara
uma tendéncia de ampliagdo do objeto epistémico
das ciéncias do processo.

Isso parece bom — embora reconheca ser funda-
mental questionarmos a correcao desse caminho de
expansao do universo processualista.

E essa transformagao nao tem sido objeto de refle-
xao pelos préprios processualistas.

E isso nao é bom.

Pensar o futuro do processo — e, por tabela, do ensi-
no do processo —, passa necessariamente pela respos-
ta a esse questionamento epistemolégico fundamen-
tal: sobre o que devemos nos debrugar?

E conhecida a ideia de que o estudo do “processo”
deve ocupar-se das normas juridicas processuais, dos
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participantes do processo (a interacao entre eles, seus
papéis e respectivas fungoes etc.) e da administracao
judicidria: dimensdes normativa, da participagao e
institucional®.

Em vez de “civil procedure”, “civil justice”, que ser-
ve como designacdao de todo o sistema de adminis-
tragdo da justiga civil. O Direito Processual Civil (em
sentido estrito) seria apenas uma parte do estudo do
“sistema de justica civil”, e, portanto, também parte
das preocupagoes dos processualistas.

A licdo é boa e ajuda a responder a pergunta fun-
damental.

Partiremos deste trindmio: normas, participantes e
instituicées. Mas proponho algumas glosas, pois, ao
que tudo indica, o objeto parece ser ainda mais am-

plo.

2. Necessidade de ampliacao do objeto de
estudo: as diversas “portas de acesso a justica”
e o ensino do processo.

Ha duas outras dimensoes que devem compor os
estudos da Justica Civil.

Meios de solucao dos conflitos ou portas de acesso
a justica. A partir da premissa de que a “justica” pode
ser alcancada por diversas portas, e ndo apenas pela
porta da “jurisdicao estatal”, os outros meios de so-
lucdo dos conflitos (e, consequentemente, de tutela
dos direitos) passam a fazer parte do sistema de jus-
tica civil e incorporam-se definitivamente ao ambito
de preocupagao dos processualistas. A cartografia dos
caminhos da Justiga é hoje uma das principais preocu-
pacoes dos processualistas®.

3 Sir Jack Jacob. The fabric of English Civil Justice. London:
Stevens, 1987, p. 2-3; MITIDIERO, Daniel. A justica civil
— da [tdlia ao Brasil, dos setecentos a hoje. Sao Paulo: RT,
2018, p. 8; ZANETI Jr., Hermes. A constitucionalizagao do
processo. 32 ed. Sao Paulo: RT, 2021, no prelo.

* Dois exemplos emblematicos, ambos oriundos de
professoras catedrdticas: a) um dos trabalhos que Paula
Costa e Silva apresentou para obtengdo da catedra de
Processo Civil na Universidade de Lisboa foi, exatamente,
SILVA, Ana Paula Costa e. A nova face da Justica — os
meios extrajudiciais de resolucao de controvérsias. Lisboa:
Coimbra Editora, 2009; b) o ultimo livro de Ada Pellegrini
Grinover é uma proposta de reconstrugao da Teoria Geral
do Processo; ela apresenta um novo conceito de jurisdicao,
em que se insere o que chama de “jurisdicdo consensual”
(GRINOVER, Ada Pellegrini. Ensaio sobre a processualidade
— fundamentos para uma nova Teoria Geral do Processo.
Brasilia: Gazeta Juridica, 2016, p. 18). Sobre o tema, a
bibliografia entre os processualistas é cada vez mais vasta:
ZANETIJr., Hermes; CABRAL, Tricia (coord.). Grandes temas
do novo CPC - Justica multiportas. 22 ed. Salvador: Editora
Juspodivm, 2018; LESSA NETO, Jodo. “O CPC adotou o
modelo multiportas!!! E agora?”. Revista de Processo. Sao
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Nao é por acaso que: i) o CPC ponha a promo-
cao pelo Estado da solugdo consensual do conflito
como uma norma fundamental (art. 32, § 39), trate
longamente sobre mediacao e conciliagao (arts. 165
e segs.) e traga uma série de regras sobre a arbitra-
gem (art. 32, §12, 189, IV, 260, §3¢, 337, §§ 52 e 6°,
485, VII, fine, 515, §12, 1.061, CPC); ii) o Conselho
Nacional de Justiga tenha tratado de regulamentar a
conciliagdo e a mediacdo (Resolucao n. 125/2010);
iii) praticamente nao haja uma obra sistemdtica sobre
processo civil que nao tenha ao menos um capitulo
sobre as “outras técnicas de solucao de conflito”; iv)
os principais eventos cientificos promovidos por asso-
ciagOes cientificas sobre o Direito processual preve-
jam painéis que abordam essa tematica.

O acesso a justiga, tema cldssico a que se dedicam
processualistas de varias geracoes®, passa a ser estuda-

Paulo: RT, 2015, v. 244, p. 427 e segs.; ALMEIDA, Diogo
Assumpgao Rezende. “O principio da adequacdo e os
métodos de solucdo de conflitos”. Revista de Processo.
Sao Paulo: RT, 2011, v. 195, p. 185 e segs; GARCEZ, José
Maria Rossani. Negociacdo, ADRS, Mediacao, Conciliacao
e Arbitragem. 22 ed. Rio de Janeiro: Lumen Juris, 2004;
CALMON, Petronio. Fundamentos da mediacao e da
conciliagdo. Rio de Janeiro: Forense, 2007; GONCALVES,
Vinicius José Corréa. Tribunais Multiportas: pela efetivagdo
dos Direitos Fundamentais de Acesso a Justica e a razoavel
duragdo dos processos. Curitiba: Jurua, 2014; NUNES,
Juliana Raquel. A importancia da mediagao e da conciliagdo
para o acesso a justica: uma andlise a luz do novo CPC.
Rio de janeiro: Lumen Juris, 2017; MARZINETTI, Miguel.
Justica multiportas e o paradoxo do acesso a justica no Brasil:
da faléncia do poder judicidrio aos métodos integrados de
solucao de conflitos. Rio de Janeiro: Lumen Juris, 2018;
SILVA, Paulo Eduardo Alves da; SALLES, Carlos Alberto de;
LORENCINI, Marco Antonio Garcia Lopes. Negociacdo,
mediagao, conciliacdo e arbitragem. 22 ed. Sao Paulo:
Forense, 2019; FUX, Luiz; AVILA, Henrique; CABRAL,
Tricia Navarro Xavier. Tecnologia e justica multiportas.
Indaiatuba: Editora Foco, 2021.

> CAPPELLETTI, Mauro. “Accesso alla giustizia come
programma di riforma e come metodo di pensiero”.
Rivista di Diritto Processuale, 1982, v. 37, p. 233-245;
CAPPELLETTI, Mauro; GARTH, Bryant. Acesso a justica.
Ellen Cracie Northfleet (trad.). Porto Alegre: Sérgio Antonio
Fabris, 1988; MARINONI, Luiz Guilherme. Novas linhas do
processo civil. 22 ed. Sao Paulo: Malheiros, 1997; SOUZA,
Wilson Alves. Acesso a justica. Salvador: Editora Dois de
Julho, 2011; NALINI, José Renato. O juiz e o acesso a
justica. Sao Paulo: Revista dos Tribunais, 1994; CARNEIRO,
Paulo Cezar Pinheiro. Acesso a justica: juizados especiais
civeis e agao civil pablica: uma nova sistematizagdo da
teoria geral do processo. Rio de Janeiro: Forense, 1999;
QUEIROZ, Raphael Augusto Sofiati de (org.). Acesso a
justica. Rio de Janeiro: Lumen Juris, 2002; SOARES, Fabio
Costa (org.). Acesso a justica: segunda série. Rio de Janeiro:
Lumen Juris, 2004; PRADO, Geraldo Luiz Mascarenhas
(org). Acesso a justica e efetividade do processo. Rio de
Janeiro: Lumen Juris, 2005; CASTILHO, Ricardo. Acesso a



do também a partir dessa nova perspectiva.

Ensino e doutrina juridicos. A compreensao da Justi-
ca Civil passa, também, pela compreensao do ensino
juridico® e da doutrina juridica.

No fim das contas, inseri-los no ambito de preocu-
pacao do processualista ¢ uma forma de reconhecer o
importante papel da doutrina no desenvolvimento do
Direito. Debates sobre elaboracdo de curriculo mini-
mo para os cursos de Direito e o desenvolvimento de
uma histéria das ideias sobre a Justiga Civil e o proces-
so sao, por exemplo, indispensaveis’.

E possivel inserir a doutrina na rubrica “normas ju-
ridicas”, se a considerarmos fonte do direito, ainda
que em sentido amplo. Mas parece mais proveitoso
epistemologicamente aproximé-la do ensino juridico,
dando-lhes status de objeto especifico de investigacao.

Esses cinco elementos ndo sao estanques, evidente-
mente. Ha permanentes, inevitdveis e variadas intera-
coes entre eles®. A mistura que resulta dessas combi-
nagdes redunda numa dada cultura processual, que,
mais simplificadamente, é resultante do modo como
interagem todos esses elementos em uma dada comu-
nidade em um dado momento histérico.

justica: tutela coletiva de direitos pelo Ministério Publico:
uma nova visdo. Sao Paulo: Atlas, 2006; DUARTE, Ronnie
Preuss. Garantia de acesso a justica: os direitos processuais
fundamentais. Coimbra: Coimbra, 2007; GOMES NETO,
José Mario Wanderley. Dimensées do acesso a justica.
Salvador: Editora Juspodivm, 2008; MANCUSO, Rodolfo
de Camargo. Acesso a justica: condicionantes legitimas e
ilegitimas. Sao Paulo: Revista dos Tribunais, 2010; NUNES,
Dierle; TEIXEIRA, Ludmila. Acesso a justica democratico.
Brasilia: Gazeta Juridica, 2013; PASSOS, José Joaquim
Calmon de. “O problema do acesso a justica no Brasil.” In:
PASSOS, José Joaquim Calmon de. Ensaios e artigos. v.1.
Salvador: Editora Juspodivm, 2014; GORETTI, Ricardo.
Mediacao e acesso a justica. Salvador: Editora Juspodivm,
2017; CIANCI, Mirna. O acesso a justica e as reformas do
CPC. Sao Paulo: Saraiva, 2009.

¢ Como tentei fazer para o ensino da Teoria Geral do
Processo em DIDIER Jr., Fredie. Sobre a Teoria Geral do
Processo, essa desconhecida. 52 ed. Salvador: Editora
Juspodivm, 2018.

7 Como fizeram, por exemplo, MITIDIERO, Daniel. A justica
civil — da [talia ao Brasil, dos setecentos a hoje. Sao Paulo:
RT, 2018, p. 8 e especialmente na p. 474-494; ZANETI
Jr., Hermes. A constitucionalizagao do processo. 32 ed. Sao
Paulo: RT, 2021, no prelo; JOBIM, Marco Felix. Cultura,
escolas e fases metodoldgicas do processo. 22 ed. Porto
Alegre: Livraria do Advogado, 2014.

8 Embora se refira apenas aos elementos profissional,
institucional e normativo, a ligdo de Sir Jack Jacob é precisa:
“These are not separate and self-contained areas of civil
justice, since they intermesh and interact with each other,
and ideed it is necessary as well as desirable to regard the
subject of civil justice as single organic whole”. (Sir Jack
Jacob. The fabric of English Civil Justice. London: Stevens,
1987, p. 3).
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3. Repensando a dimensao normativa.

O estudo das “normas processuais passara necessa-
riamente, também, pela compreensao das respectivas
fontes e das técnicas de interpretacao e aplicacao do
Direito. Nao é por acaso que i) o CPC estad recheado
de “normas de interpretacao” (arts. 82, 322, §29, 489,
§§22 e 39, e 926); ii) ha uma preocupagao constante,
entre os processualistas, em estudar a hermenéutica
juridica’ e as fontes do Direito.

Ainda na dimensao normativa, é preciso voltar os
olhos as “boas praticas” processuais. A indetermina-
¢do, a vagueza ou mesmo a lacuna das disposi¢oes
normativas processuais oferecem oportunidade para
que os operadores do Direito — juizes, advogados,
membros do Ministério Publico, defensores publicos
etc. — encontrem solugdes préticas dogmaticamente
interessantes e eficientes para o correto desempenho
do sistema de Justica.

Desde préticas em julgamentos colegiados (o rela-
tor anunciar previamente o resultado do seu voto, de
modo a que o advogado possa, se for o caso, abdicar
da sustentacao oral, por ex.), as prdticas em processos
estruturais (audiéncia preliminar para conhecimento
do caso, p. ex.); de praticas na arbitragem interna-
cional relacionadas ao controle da imparcialidade do
julgador (como os comportamentos devidos pelo ar-
bitro no sentido de informar as partes, p. ex.), aquelas
relativas a producdo da prova (como os testemunhos
em conferéncia, por exemplo).

O estudo das “boas praticas” tanto pode revelar
que algumas delas se tenham transformado em ver-
dadeiros “costumes processuais”, e, portanto, normas
juridicas, como também pode demonstrar o impor-
tante papel que a soft law cumpre em tema de pro-
cesso.

Seguramente ndo é por acaso que o Conselho Na-
cional de Justica se preocupa em editar tantas “re-
comendagbes”, muitas delas sobre o Direito proces-
sual®, que nada mais sdo do que o reconhecimento

? Assim, por exemplo, MITIDIERO, Daniel. Cortes superio-
res e cortes supremas: do controle a intepretagdo, da ju-
risprudéncia ao precedente. Sao Paulo: RT, 2013; DIDIER
Jr., Fredie; OLIVEIRA, Rafael Alexandria. “Dever judicial de
considerar as consequéncias praticas da decisao: interpre-
tando o art. 20 da Lei de Introdugao as Normas do Direito
Brasileiro”. A&C Revista de Direito Administrativo e Consti-
tucional. Belo Horizonte: Férum, 2019, n. 75, p. 146-160.
10 Alguns exemplos de Recomendagbes do Conselho
Nacional de Justica relacionadas ao Direito Processual: a)
n. 5/2006, recomenda o estudo da viabilidade da criagao
de varas especializadas em direito de familia, sucessoes,
infancia e juventude, e de Camaras ou Turmas com
competéncia exclusiva ou preferencial sobre tais matérias;
b) n. 6/2007, recomenda aos Tribunais Regionais Federais,
aos Tribunais Regionais do Trabalho e aos Tribunais de
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— e uma exortagao — de boas préticas, que passam a
ser “recomendadas” pelo 6rgao regulador do sistema
judiciario brasileiro. O Conselho Nacional do Minis-
tério Pdblico vai na mesma linha, dedicando um setor
da sua pagina na rede mundial de computadores a
divulgagao de “boas praticas”"".

Justica que adotem providéncias no sentido de que os
acordos homologados judicialmente sejam valorados como
sentengas, para todos os efeitos; ¢) n. 14/2007, recomenda
aos Tribunais a adogdo de medidas para dar prioridade
aos processos e procedimentos em que figure como parte
interveniente pessoa com idade superior a 60 anos, em
qualquer instancia; d) n. 22/2009, recomenda aos tribunais
que priorizem e monitorem permanentemente demandas
juridicas envolvendo conflitos fundiarios; e) recomenda aos
juizes e tribunais a realizagdo de mutirdo para instrugao e
julgamento de processos criminais e sessoes de julgamento
do Tribunal do Juri; f) n. 38/2011, recomenda aos tribunais
a instituicdo de mecanismos de cooperacao judiciaria entre
os 6rgaos do Poder Judiciario, e da outras providéncias;
g) n. 54/2018, recomenda aos tribunais a ndo exigéncia
de traducdo de documentos estrangeiros redigidos em
lingua portuguesa; h) n. 56/2019, recomenda aos Tribunais
de Justica que promovam a especializagdo de varas e a
criagdo de camaras ou turmas especializadas em faléncia,
recuperagdo empresarial e outras matérias de Direito
Empresarial; i) n. 57/2019, recomenda aos magistrados
responsaveis pelo processamento e julgamento dos processos
de recuperagao empresarial a adocdo de procedimentos
prévios ao exame do feito, e déd outras providéncias; j) n.
58/2019, recomenda aos magistrados responsaveis pelo
processamento e julgamento dos processos de recuperagao
empresarial e faléncias, de varas especializadas ou ndo, que
promovam, sempre que possivel, o uso da mediagao; k) n.
60/2019, recomenda aos juizes estaduais que mantenham
a tramitagao de processos previdencidrios propostos antes
da eficacia da Lei n? 13.876/2019 na Justica Estadual; /)
n. 63/2020, recomenda aos Juizos com competéncia para
o julgamento de agdes de recuperacdo empresarial e
faléncia a adocao de medidas para a mitigagao do impacto
decorrente das medidas de combate a contaminagao pelo
novo coronavirus causador da Covid-19; m) n. 66/2020,
recomenda aos Juizos com competéncia para o julgamento
das agoes que versem sobre o direito a satide a adogao de
medidas para garantir os melhores resultados a sociedade
durante o periodo excepcional de pandemia da Covid-19;
n) n.71/2020, dispoe sobre a criagdo do Centros Judiciarios
de Solucao de Conflitos e Cidadania — Cejusc Empresarial
e fomenta o uso de métodos adequados de tratamento de
conflitos de natureza empresarial; o) n. 76/2020, dispoe
sobre recomendagbes a serem seguidas na gestdo dos
processos, em termos de agdes coletivas, no ambito do
Poder Judiciario; p) n. 80/2020, recomenda aos Tribunais
e outros 6rgaos do Poder Judicidrio com atuagao direta ou
indireta sobre os Juizados Especiais a adogao de diversas
medidas de aperfeicoamento dos Juizados Especiais.

" https://www.cnmp.mp.br/portal/servicos/101-enasp/216-
boas-praticas
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4. Repensando a dimensao da participacao.

Na dimensao da “participacao”, os estudos devem
ir além das normas que regem as condutas proces-
suais dos juizes, membros do Ministério Puablico, ad-
vogados e defensores publicos e auxiliares da justiga
— exercentes das profissdes juridicas'.

E preciso investigar a selegio, a formagio,'® a deon-
tologia e a responsabilidade (civil, penal e disciplinar)
de todos esses atores — e esses temas nada tém de
“processuais”, embora inequivocamente se relacio-
nem com o “processo”.

Nao é por acaso que: i) a accountability dos juizes
tem sido objeto de estudos'*'* e encontros de proces-
sualistas; ii) qualquer investigacdo sobre imparciali-
dade do 6rgao julgador e dos membros do Ministério
Pdblico, e seus impactos no processo, ndao pode pres-
cindir de uma andlise sobre as normas que regulam
seus deveres éticos e funcionais; iii) a estrutura e as
funcdes do Conselho Nacional de Justica e do Con-
selho Nacional do Ministério Pdblico, embora nao
sejam 6rgaos jurisdicionais, nao possam ser ignorados
em exposigoes sistematicas sobre o processo civil bra-
sileiro.

Além disso, é fundamental inserir os sujeitos pro-
cessuais “nao profissionais”, como as partes e aqueles
que, embora ainda ndo se tenham incorporado ao
processo, podem vir a sé-lo ou, mesmo nao podendo,
participam do processo de modo oculto'® — como, por
exemplo, algum tipo de financiador do litigio. Embora

12 Sir Jack Jacob refere-se a dimensao “profissional”, ter-
mo que pode ser submetido, com mais vantagem, por di-
mensao da participagdo ou dimenséao pessoal. The fabric of
English Civil Justice. London: Stevens, 1987, p. 2. Daniel
Mitidiero usa termo “participacao”, em vez de “profissio-
nal”, embora se refira, em texto explicativo posto entre pa-
rénteses, aos “advogados, juizes e membros do Ministério
Pablico” (MITIDIERO, Daniel. A justica civil — da Itdlia ao
Brasil, dos setecentos a hoje. Sao Paulo: RT, 2018, p. 8).

3 “Todos estes estudos tém vindo chamar a atencao para
um ponto tradicionalmente negligenciado: a importancia
crucial dos sistemas de formacdo e de recrutamento
dos magistrados e a necessidade urgente de os dotar de
conhecimentos culturais, sociolégicos e econémicos que os
esclarecam sobre as suas proprias opgoes pessoais e sobre o
significado politico do corpo profissional a que pertencem,
com vista a possibilitar-lhes um certo distanciamento critico
uma atitude de prudente vigilancia pessoal no exercicio das
suas funcdes numa sociedade cada vez mais dindmica e
complexa”. (SANTOS, Boaventura de Sousa. “Introdugao
a sociologia da administragao da justica”. Revista Critica de
Ciéncias Sociais. Coimbra, 1986, n. 21, p. 26).

" Por exemplo, LASPRO, Oreste Nestor de Souza. A
responsabilidade civil do juiz. Sao Paulo: RT, 2000.

> Por exemplo, MITIDIERO, Daniel (coord.). Accountability
e transparéncia na Justica Civil. Sao Paulo: RT, 2019.

'® Sobre terceiros ocultos, TEMER, Sofia. Participacdo no
processo civil. Salvador: Editora Juspodivm, 2020, p. 403-
437.



nao sejam integrantes formais do sistema de justica,
esses sujeitos sao a sua propria razao de ser: o sistema
é estruturado para esses participantes.

Nesse contexto, é importante reafirmar, por exem-
plo, a importancia da distingao entre litigantes habi-
tuais (os repeat players) e os litigantes eventuais, seja
para desenhar regras processuais com incentivos para
o nao uso do sistema estatal de justica (pelos litigantes
eventuais, inclusive), seja para impor, por exemplo,
regras regulatérias que possam aprimorar a efetivida-
de desse mesmo sistema de justica.

Também nao se pode ignorar o papel que alguns li-
tigantes habituais, como os marketplaces (Mercado Li-
vre, por exemplo), tém exercido no desenvolvimento
de sistemas on-line de solugdes de disputas (a “odr”,
on line dispute resolution). A prépria participacao
dos litigantes habituais na plataforma governamental
www.consumidor.gov.br merece destaque, com indi-
ces altos de solucao exitosa de conflitos'”.

Alias, a compreensao do fenémeno da “litigancia
repetitiva” € indispensavel para a boa aplicagdo das
normas do sistema de gestao e julgamento de casos
repetitivos arquitetado pelo CPC (arts. 69, § 22, VI, e
928, CPC). E nao sera possivel compreender a litigan-
cia repetitiva sem compreender o litigante repetitivo.

Também nao é por acaso que avultam estudos com
novas reflexdes sobre a participagao de terceiros'® e o
tema do financiamento dos litigios venha ganhando
muita forga.

5. Repensando a dimensao institucional.

Na dimensdo “institucional”, devem ser investi-
gadas nao apenas relagoes entre 6rgaos judicidrios:

também é relevante compreender o modo como se

7 MARQUIES, Ricardo Dalmaso. “A resolugdo de disputas
online (ODR): do comércio eletronico ao seu efeito trans-
formador sobre o conceito e a prética do acesso a justica”.
Revista de Direito e as novas tecnologias. Sao Paulo: RT,
2019, v. 5.

8 Apenas para exemplificar: CINTRA, Lia. Intervencgdo
de terceiro por ordem do juiz. Sdo Paulo: RT, 2017;
COSTA, Marilia Siqueira da. Convengoes processuais sobre
intervencao de terceiros. Salvador: Editora Juspodivm,
2018; TEMER, Sofia. Participagdo no processo civil.
Salvador: Editora Juspodivm, 2020; TALAMINI, Eduardo;
SICA, Heitor; CINTRA, Lia Batista; EID, Elie (coord.).
Grandes temas do CPC — Partes e terceiros no processo civil.
Salvador: Editora Juspodivm, 2020.

" Sobre o financiamento dos litigios, e o interesse que
processualistas passaram a ter sobre o papel deles, CABRAL,
Antonio do Passo. “Convengdes sobre o custo da litigdncia
(ID: introducdo ao seguro e financiamento processuais”.
Revista de Processo. Sao Paulo: RT, 2018, v. 277, p. 47-
78; TEMER, Sofia. Participagdo no processo civil. Salvador:
Editora Juspodivm, 2020, p. 404-412.
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estabelecem as relagbes entre os 6rgaos judicidrios e
outras instituigoes.

No primeiro caso, além de examinar a estruturagao
da administracdo judiciaria, inclusive com reflexoes
sobre seu design, é fundamental aprimorar a dogma-
tica e a pratica das relagoes entre os 6rgaos judicia-
rios (relagoes interjudicidrias), sendo essa a principal
razao de o CPC ter dedicado um grande espago ao
regramento da cooperacao judicidria, internacional e
nacional®.

No segundo caso, examinam-se as relagdes entre o
Judiciario e outras instituigoes, estatais ou nao, como
os tribunais administrativos, a advocacia publica, os
tribunais arbitrais e as serventias cartoriais extrajudi-
ciais. Nao é por acaso que: i) se tem admitido a coo-
peracgao judicidria interinstitucional (arts. 12, 1l, 15 e
16 da Resolucao n. 350-2020 do Conselho Nacional
de Justica); ii) o CPC se tenha preocupado em regu-
lar a carta arbitral (arts. 189, 1V, e 260, §39; art. 22-
C, Lei n. 9.307/1996); iii) 0 §12 do art. 19 da Lei n.
10.522/2002 expressamente tenha previsto a celebra-
cao de negocios processuais entre o Poder Judicidrio
e a Advocacia Publica federal; iv) o CPC tenha cui-
dado, com extensao e mindcia inéditas, das relacoes
entre Judicidrio e as fungdes cartoriais (como, p. ex.,
arts. 53, 11, “”, 98, §12, IX, §§ 72 e 82, 384 784, XI),
incluindo mudancas na Lei de Registros Piblicos (art.
1.071, CPC).

6. Duas consideracoes finais.

a) E inevitavel pensar, ainda, de que modo a tecno-
logia impacta em todos esses objetos de investigacao
(normas, participantes, ensino/doutrina, administra-
Gao judiciaria e portas do acesso a justica).

As relagoes entre o processo e a tecnologia atra-
vessam todos os possiveis objetos de estudo de um
processualista: como controlar a imparcialidade e a
integridade no uso de algoritmos para auxiliar as de-
cisoes judiciais? De que modo a tecnologia pode au-
xiliar no acesso a justica (o tema das “ODR’s — on line
dispute resolution” volta a tona)? Como inserir as inte-
racoes entre o processo e a tecnologia nos curriculos
académicos? De que modo o Direito Processual pode
incorporar, ao conteido de suas normas, sem o risco
da obsolescéncia, as diversas dimensbes das viradas
tecnoldgicas? Sao inGmeras e infinddveis questoes?'.

20 Sobre a importancia dos estudos sobre administragdo ju-
diciaria para um processualista, CADIET, Loic. Perspectivas
sobre o sistema da justica civil francesa — seis licbes brasi-
leiras. Daniel Mitidiero, Bibiana Gava Toscano de Oliveira,
Luciana Robles de Almeida e Rodrigo Lomando (trad.). Sao
Paulo: RT, 2017, p. 43.

21 Certamente ndo é por acaso que recente obra didati-



Do que se ocupa um(a) processualista?
What are the main concerns of a civil procedure expert?

b) Esses mesmos objetos de investigagao podem,
evidentemente, ser abordados por uma perspectiva
cientifica ou filoséfica e, ambos os casos, nao neces-
sariamente de dogmadtica juridica. Pode haver, por
exemplo, uma sociologia das instituicoes judiciarias??,
uma antropologia do Direito processual, uma psicolo-
gia da decisao, uma filosofia da justica ou uma histéria
das ideias sobre o processo®.

ca tenha dedicado um capitulo para tratar das interagdes
entre o processo e a tecnologia: NUNES, Dierle; BAHIA,
Alexandre; PEDRON, Flavio. Teoria Geral do Processo: com
comentdrios da virada tecnolégica no direito processual.
Salvador: Editora Juspodivm, 2020, p. 113 e segs. Abor-
dando inimeros aspectos das relagdes entre o processo e a
tecnologia, ha importante coletanea: NUNES, Dierle; LU-
CON, Paulo; NAVARRO, Erik (org.) Inteligéncia Artificial e
Direito Processual: os impactos da virada tecnolégica no di-
reito processual. 22 ed. Salvador: Editora Juspodivm, 2021.
22 A sociologia judicidria ou sociologia dos tribunais,
exemplo de sociologia das organizagdes, pode ter por
objeto o acesso a justica, a administracdo da justica
(enquanto instituicao politica e organizagao profissional) e a
litigiosidade social e os respectivos mecanismos de solucao
(SANTOS, Boaventura de Sousa. “Introducdo a sociologia
da administragdo da justica”. Revista Critica de Ciéncias
Sociais. Coimbra, 1986, n. 21, p. 17).

2 Conteldo que pode ser apresentado, ainda que em nivel
propedéutico, na disciplina introdutéria sobre o Direito
processual, como visto em DIDIER Jr., Fredie. Sobre a Teoria
Geral do Processo, essa desconhecida. 62 ed. Salvador:
Editora Juspodivm, 2021 (12 edicao em 2012).
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1. INTRODUCTION or, in a certain way, a sort of “Code of Best Practices”.
Although it is a soft law instrument, the Rules are a

In 2020 the Furopean Law Institute and UNIDROIT ~ unique text that reflects the result of an exhaustive
approved the European Rules of Civil Procedure and interesting work of legal comparison from scho-
(“ERCP”) —also called “Model European Rules of Civil ~ lars and practitioners all around the continent. For
Procedure”.? These are a set of rules through which a that reason, it is a privileged instrument to analyse le-
civil process model is designed with the potential to gal institutions of procedural law from a comparative
be operational in any European country. In that re- perspective and to identify the best solutions to deal
gard, it could be said that the ERCP aims to be a “Mo- with the needs of an efficient civil justice system and

del Code of Civil Procedure” for European countries’  to reach its principal institutional purpose: to protect
the citizens’ rights.*

' Fernando Gascén is Full Professor of Civil and Criminal
Procedural Law at the Complutense University of Madrid ~ *On the ERCP see, among others, STURNER, R., “Principles
(fgascon@ucm.es). Guillermo Schumann is Assistant Pro-  of European civil procedure or a European model code?
fessor of Law at the Complutense University of Madrid ~ Some considerations on the joint ELI-Unidroit project”,
(gschuman@ucm.es). This article has been made possible  Uniform Law Review 19 (2014), pp. 322 et seq.; SILVESTRI,
with the support of the Spanish Ministry of Science and In-  E., “Towards A European Code of Civil Procedure? Recent

novation, in the framework of the project “Towards a Civil  Initiatives for the Drafting of European Rules of Civil Proce-
Procedure convergent with Europe. Current Milestonesand ~ dure”. Available at: https://www.academia.edu/18086809/
Future Challenges (PGC2018-094693-B-100)". Towards_a_European_Code_of Civil_Procedure; SILVES-

2 The text and the “official comments” of the Rules are  TRI, E., “The ELI-UNIDROIT Project: A General Introduc-
available at:  https://www.unidroit.org/instruments/civil-  tion” in GASCON INCHAUSTI, E, HESS, B., (eds.), The Fu-
procedure/eli-unidroit-rules ture of the European Law of Civil Procedure. Coordination
? It should be kept in mind that the ERCP aim to be operative  or Harmonisation?, Intersentia, Cambridge, 2020, pp. 199-
in States that are not part of the EU. This is a consequence ~ 204; HESS, B., “Unionsrechtliche Synthese: Mindeststan-
of the wide geographical scope of both ELI and, of course,  dards und Verfahrensgrundsitze im acquis communautaire/
UNIDROIT. See Annex Il of the European Rules of Civil  Schlussfolgerungen fiir European Principles of Civil Proce-
Procedure, pp. 24-31. dure” in WELLER, M., ALTHAMMER, C. (eds.), Mindests-
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As mentioned, the ERCP aim in a way to reach the
position of a European Model Code, “offering” a re-
gulation of civil proceedings that has tended to be as
complete as possible: some relevant issues, neverthe-
less, have been kept aside, as happens with the rules
on jurisdiction and venue, and on enforcement.®

ELI and UNIDROIT dare to offer these rules as a
model taking into account the approach followed for
their elaboration: on the basis of comparative work,
which has taken into account national systems, exis-
ting European legislation and acquis communautaire,
the case law of the Court of Justice and the doctrine
of the European Court of Human Rights, the aim has
been to present the best solution to the various pro-
blematic issues faced by any legislator when designing
a fair and efficient civil process (best practice or best
rule approach). Indeed, aspiring to offer model rules
or best rules implies assuming that the same problem
can be tackled in different ways and requires determi-
ning which is preferable, both from the point of view
of internal functioning and also with a view to a possi-
ble future harmonisation of procedural law in Europe

Such an analysis is only possible on the basis of com-
parative research, which makes it possible to identify
not only the various options pursued internally, but
also their practical performance, their real effective-
ness. It is also necessary to clarify whether the good
functioning of certain national civil justice systems is
primarily due to their procedural rules or whether it
is simply to be expected in a general context of good
governance and good public management, possibly
associated with adequate funding and an adequate
awareness of their socio-political relevance. On the
other hand, it cannot be ignored that, on many occa-
sions, the best solutions are doomed to failure or me-

tandards im europdischen Zivilprozessrecht, Mohr Siebeck,
Tubingen, 2015, pp. 221 et seq.; VAN RHEE, C.H. “Appro-
ximation of Civil Procedural Law in the European Union”
in HESS, B., KRAMER, X. (eds.), From common rules to best
practices in European Civil Procedure, Nomos-Hart, Baden-
-Baden, 2017, pp. 63-75; PETERS, L., “UNIDROIT. The
first 90 years” in CALVO CARAVACA, A., TIRADO MARTI,
I. (eds.), UNIDROIT y la codificacién del Derecho Interna-
cional Privado, Tirant lo Blanch, Valencia, 2020, pp. 19-55;
HESS B., Europaisches Zivilprozessrecht, De Gruyter, Berlin,
2020, pp. 953-956; GASCON INCHAUSTI, F, “Las Euro-
pean Rules of Civil Procedure: ¢un punto de partida para
la armonizacién del proceso civil?”, Cuadernos de Derecho
Transnacional, ntm. 1, 2021. Available at: https://e-revistas.
uc3m.es/index.php/CDT/article/view/5960

> The exclusion of the rules on jurisdiction and venue may be
explained by the existence of the Brussels | bis Regulation,
that is binding for EU Member States and works as model
for non-EU countries. In case of enforcement, it has been
more of a pragmatic question: it would have taken too long
to find a common ground in this field, where divergences
among legal systems are enormous.
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diocre results due to the malfunctioning of the system,
whose improvement is not comprehensively addres-
sed: in a suitable environment, they could undoubte-
dly produce a much better performance. Ultimately,
the best solutions are identified from the study and
comparative analysis of the effectiveness and practical
performance of the possible solutions at stake.

In addition, the European Rules represent a com-
plete model of declaratory civil procedure, whose
parts are interrelated and designed to function as a
whole: the pleading and evidentiary system is de-
signed to function in a procedural dynamic such as
the one designed, assuming the reciprocal roles and
powers of judges and parties, the active management
of the procedure and a validity of the principle of par-
ty disposition qualified by the principle of cooperation
(rules 2 to 8). The various rules, therefore, can only
be properly understood within their own system. And,
consequently, the solutions offered in them can only
be considered as the best and as models because they
are designed to operate in that systematic whole whi-
ch they form as a whole.

Against this background, the purpose of this paper
is to examine the rules of lis pendens (Rules 142-146)
and of res judicata (Rules 147-152) and their inter-
play with other related legal institutions in the ERCP
Lis pendens and res judicata are legal institutions that
are part of the “hard core” of any procedural legal
order: they should necessarily be addressed by the
ERCP. Both lis pendens and res judicata have, among
others, the function of regulating the relationship be-
tween parallel proceedings with the same or connec-
ted scopes, that are ongoing or that have ended with
a final judgment. Obviously, this is an important issue
both for domestic and cross-border or transnational
litigation. It should also be said that these legal insti-
tutions are very closely connected among them and
with others as the scope of proceedings, the preclu-
sion of causes of action, and the consolidation of pro-
ceedings, among others. The ERCP aim precisely at
providing for a complete and systematic set of rules
where “all the pieces of the puzzle work together”.
Let us see how.

2. LIS PENDENS AND RELATED ACTIONS

Lis pendens is a legal institution whose purpose is to
avoid the simultaneous pendency of proceedings with
the same scope, preventing the risk of having conflic-
ting judgments and thus protecting the future negative
or exclusionary effect of res judicata (non bis in idem)®.

¢ Differently, a future positive or binding effect of res judica-
ta is protected by the stay and consolidation of proceedings
with related scopes.
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It is true that the stay and the consolidation of procee-
dings can also prevent the contradiction of judgments
rendered in proceedings with different scopes. In that
regard, it is important to stress from the outset that the
rules of the ERCP on lis pendens and related actions
have the purpose to address both the cases of ongoing
proceedings with identical or strongly connected sco-
pes —in what could be called a “strengthened” con-
nection— and with different but closely related scopes
—i.e., cases of “simple” connection —. In other words,
they aim to cover the whole spectrum of situations
that may arise in situations of “parallel proceedings”.

The rules on lis pendens and related actions pro-
posed in the ERCP are based on the regulation of the
Brussels | Regulation (recast) (Articles 29-32) and on
the case law that has interpreted it —and, of course,
the previous Brussels Convention and Brussels | Re-
gulation.” As mentioned in the commentaries to the
Rules, we can find there a set of provisions already
working within the European Union and with whi-
ch the courts are already familiar. Therefore, offering
their transplantation into domestic litigation has been
considered the best option. There are certain reasons,
however, why this transfer of rules may not be so ob-
vious.

The Brussels | Regulation (recast) aims to regulate
the European lis pendens under the need to coordina-
te different legal orders with different understandings
of the notion of scope of the dispute, of lis pendens it-
self and of all the other legal institutions deeply related
to them. The main purpose of the Brussels | Regula-
tion (recast) and of the case law of the Court of Justice
is therefore to arrange from a functional perspective a
system that is capable to operate detached from any
national conceptual construction.? Only in those cases

7 See the following decisions of the CJEU: Judgment of the
Court (Second Chamber) of 19 October 2017, Merck, case
C-231/16 [ECLI:EU:C:2017:771]; Judgment of the Court
(Third Chamber) of 22 October 2015, Aannemingsbedrijf,
case C-523/14 [ECLI:EU:C:2015:722]; Judgment of the
Court (Third Chamber) of 14 October 2004, Marsk,
case C-39/02 [ECLI:EU:C:2004:615]; Judgment of the
Court of 9 December 2003, Erich Gasser, case C-116/02
[ECLI:EU:C:2003:657]; Judgment of the Court (Fifth
Chamber) of 8 May 2003, Gantner ELECtronic, case
C-111/01 [ECLI:EU:C:2003:257]; Judgment of the Court
(Fifth Chamber) of 19 May 1998, Drouot Assurances,
case C-351/96 [ECLI:EU:C:1998:242]; Judgment of
the Court of 6 December 1994, Tatry, case C-406/92
[ECLI:EU:C:1994:400]; Judgment of the Court (Sixth
Chamber) of 20 January 1994, Owens Bank, case C-129/92.
[ECLI:EU:C:1994:13]; Judgment of the Court (Sixth
Chamber) of 27 June 1991, Overseas Union Insurance,
case C-351/89. [ECLI:EU:C:1991:279]; Judgment of the
Court (Sixth Chamber) of 8 December 1987, Gubisch
Maschinenfabrik, case 144/86 [ECLI:EU:C:1987:528].

8 On lis pendens in the Brussels | Regulation (recast)
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in which that it was deemed indispensable —and lis
pendens was one of them —, the Court of Justice crea-
ted “autonomous notions”: it was the most effective
way to keep the system operating.

The scope of the Brussels | Regulation (recast) is
limited, both because of the legislative competence
of the EU and of the scope of the legal instrument
itself. The EU lawmaker was in the need to address
a wide range of issues arising in situations of cross-
-border parallel proceedings, although with a limited
range of legal tools if compared to a national legis-
lator dealing with purely domestic cases of parallel
proceedings. This entails the need of broadening or
narrowing the scope of legal institutions in order to
attribute them functions that are traditionally carried
out by other means in the internal legal systems of the
Member States (e.g., the joinder or the consolidation
of proceedings).

The ERCP differently, have the possibility and pur-
pose of providing for a complete system. In that vein,
a quasi-automatic import of the regulation of lis pen-
dens from the Brussels | Regulation (recast) may be not
offering the best solution in all cases. Some of the mis-
matches already pointed out by academia in relation
to the Brussels | Regulation (recast) could be avoided
or reduced with a coherent approach, which is some-
times missing in the case law of the CJEU because of
its own limitations.

2.1. General notions

From a dynamic perspective, lis pendens operates
comparing the scopes of different proceedings —if
preferred, of different res judicandae. Therefore, the
first and logic step is to analyse the notion of scope of
proceedings under the ERCP. As set down in Rule 23,
«the scope of the dispute is determined by the
claims and defences of the parties in the pleadings,
including amendmentsy». Consequently, the scope of
proceedings is identified by the following elements: (i)
the parties; (i) the legal and factual elements adduced
or that could have been adduced to sustain the claims
and defences (Rules 22, 53(2)(a) and (c) and 54(2));
(iii) the requested relief or remedy (Rule 53(2)(d)); and
(iv) the defences.

The procedural role of the parties —as plaintiff or
defendant-is not relevant to identify the scope of the
dispute. Neither is the positive or negative wording/
content of the relief sought. Despite a certain con-

see, among many others, FENTIMAN, R., “Article 29”
in  MAGNUS/MANKOWSKI, Brussels | bis Regulation.
Commentary, Otto Schmidt, Kéln, 2016, 725-735; LEIBLE,
S., “Article 29” in RAUSCHER, T. (ed.), Europdisches
Zivilprozess, op. cit.,, 862-888; HESS B., Europdisches
Zivilprozessrecht, op. cit., pp. 417-430.
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fusion in the case law of the CJEU, a claim seeking
performance of an obligation and a negative claim
seeking declaration that the obligation does not exist
are “two sides of the same coin” and trigger two pro-
ceedings with the same subject matter.
For the purpose of lis pendens, Rule 142(1) establi-

shes the following:

«Where proceedings involving the same cause

of action and between the same parties are

brought in different courts, any court other

than the court first seised shall of its own

motion stay its proceedings until such time

as the jurisdiction of the court first seised is

established (the priority principle)».

And, for the purpose of related actions, Rule 144(1)
reads as follows:

«Where related proceedings are pending in
different courts, any court other than the court
first seised may stay its proceedings»

It is clear that the ERCP back here against the termi-
nology and systematics of the “Brussels systems”. This
triggers two lines of analysis:

First, it is important to note that the Brussels and the
ERCP regime do not operate in the same way in cases
of lis pendens and in cases of related actions. If there is
a situation of lis pendens, the court second seised shall
of its own motion stay its proceedings, states today Ar-
ticle 29 of the Brussels | Regulation (recast) —the mirror
on which Rule 142(1) reflects itself. By contrast, Arti-
cle 30 of the Brussels | Regulation (recast) —just as Rule
144(1)- establishes the power for the court to stay or
consolidate proceedings, but not the duty to do so,
where parallel proceedings are pending, with related
actions. The larger the scope of lis pendens, the grea-
ter the duty to activate the mechanisms of mandatory
coordination, ensuring better coherence and avoiding
the risk of conflicting decisions.

The key element, therefore, is to determine whe-
ther, by transplanting the schemes of the Brussels Re-
gulation in this field, the ERCP are also assuming the
specific notion of scope of proceedings for the pur-
pose of finding the borders between lis pendens and
related actions.

As is well known, the Brussels system is based on
a broad notion of the scope of proceedings, which is
the one arising from the interpretation made by the
Court of Justice of the European Union when dealing
with the provisions of the Brussels Convention and
the subsequent Brussels Regulations. According to the
case law of the Court of Justice,, the notion of “same
cause of action” encompasses not only the causes of
the action stricto sensu, but also their object -méme
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cause et méme objet—.° The cause of action, on the
one hand, is formed by the factual and legal grounds
that support the claim. As to the object, on the other
hand, it is to be understood in a broad sense, not as
the prayer for relief or the remedy request, but as the
main objective or purpose of the claim. By following
this so-called Kernpunktstheorie, the Court of Justice
has expanded the traditional domestic notions of lis
pendens —which usually requires a complete identity
of all elements—, in order to apply its mandatory pro-
visions also to cases in which, strictly speaking, there
are parallel proceedings with strongly related —but not
identical- actions.” The Court incorporates thus in
the scope of the lis pendens regulation both cases of
ongoing proceedings with identical and strongly con-
nected subject matters: proceedings in which the par-
ties and the factual or legal grounds of the action or
the object are the same —“strengthened” connection—

? Judgment of the Court (Second Chamber) of 19 Octo-
ber 2017, Merck, case C-231/16 [ECLI:EU:C:2017:771]:
“the ‘cause of action’” comprises the facts and the rule
of law relied on as the basis of the action [...] As regards
the ‘subject matter’, the Court has stated that this means
the end the action has in view [...] the concept of ‘sub-
ject matter’ cannot be restricted so as to mean two claims
which are formally identical”. Judgment of the Court (Third
Chamber) of 22 October 2015, Aannemingsbedrijf, case
C-523/14 [ECLI:EU:C:2015:722]: “‘the cause’ of an action
for the purposes of Article 27 of Regulation No 44/2001,
that comprises the facts and the rule of law relied on as
the basis of the action [...] ‘the object’ of an action for the
purposes of Article 27 of Regulation No 44/2001, the Court
has stated that this means the end the action has in view”.
Also, Judgment of the Court (Fifth Chamber), 8 May 2003.
Gantner ELECtronic, case C-111/01 [ECLI:EU:C:2003:257];
Judgment of the Court of 6 December 1994, Tatry, Case
C-406/92 [ECLI:EU:C:1994:400]; and, as the seminal de-
cision, Judgment of the Court (Sixth Chamber) of 8 De-
cember 1987, Gubisch Maschinenfabrik, case 144/86
[ECLI:EU:C:1987:528].

10 GEIMER, R., “Article 27" in GEIMER/SCHUTZE, Furopé-
isches Zivilverfahrensrecht, C. H. Beck, Miinchen, 2010,
Rn. 29-32. FENTIMAN, R., “Article 29” in MAGNUS/MAN-
KOWSKI, Brussels | bis, op. cit., pp. 729-732. LEIBLE, S.,
“Article 29” in RAUSCHER, T. (ed.), Europdisches Zivilpro-
zess, op. cit., pp. 873-874. HESS/PFEIFFER/SCHLOSSER,
The Brussels I. Regulation 44/2001, C. H. Beck, Hart, No-
mos, 2008, Miinchen, p. 101. VIRGOS SORIANO, M.,
GARCIMARTIN, F )., Derecho Procesal Civil International.
Litigacién Internacional, Civitas, 2nd ed., Cizur Menor,
2007, p. 365. GARCIMARTIN ALFEREZ, F J., Derecho in-
ternacional privado, Civitas, 5th ed., Madrid, 2019, para.
13.7. GASCON INCHAUSTI, F, “Litispendencia interna-
cional y actuaciones previas al proceso”, Cuadernos de
Derecho Transnacional, 2018, vol. 10, nim. 1, p. 582.
Available at: https://doi.org/10.20318/cdt.2018.4139 RO-
SENDE VILLAR, C., “Litispendencia y conexidad”, op. cit.,
pp. 351-352.
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—." This, in turn, reduces the scope of application of
the rule on related actions, which may only be used
in situations where the connection is “less” strong,
although sufficient to trigger the risk of having con-
tradictory or incompatible decisions —including those
with different parties—.This expansion in the scope of
lis pendens, operated by the Court of Justice, had the
purpose to reinforce the effectiveness of its regime:
the mandatory stay —and, eventually, discontinuance—
of proceedings in lis pendens situations is more fit to
prevent the procedural abuses and frauds which were
on the core of many of the cases that triggered the
Court’s preliminary rulings.

In our view, at least three reasons suggest very
strongly that the ERCP are also based on this broad
notion of scope of proceedings for the purpose of lis
pendens.

(i) The practically identical terms in which the ERCP
regulate this issue, if compared with the Brussels | Re-
gulation (recast) provision.

(i) The main point at which there is a significant
difference affects precisely the definition of related
actions. Pursuant to Article 30(3) of the Brussels | Re-
gulation (recast),

«For the purposes of this Article, actions
are deemed to be related where they are so
closely connected that it is expedient to hear
and determine them together to avoid the risk
of irreconcilable judgments resulting from
separate proceedings.»

Rule 144(3) ERCP differently, has opted here not
follow the Brussels text, and offers the following wor-
ding:

«For the purposes of this Rule, proceedings
are deemed to be related where there is a
relationship between the causes of action such
that it would be in the interests of justice to
determine them together. »

The wording explicitly chosen for this rule shows
the will not to request that actions are “so closely con-
nected”, but rather that there is “a relationship be-
tween the causes of action”. And this, in turn, suggests
that the scope of the provision on related actions is
narrower than that of lis pendens.

(iii) There is, finally, an additional reason to sustain
this conclusion: the proposed rules are to be applied
not only in domestic cases, but also in cross-border

11 VIRGOS SORIANO, M., GARCIMARTIN, F J., Derecho
Procesal Civil, op. cit., p. 366. CHOZAS ALONSO, J. M.,
“Litispendencia internacional y conexidad (articulos 27 a
30 RB)” in DE LA OLIVA SANTOS, A. (dir.), GASCON IN-
CHAUSTI, F. (coord.), Derecho procesal civil europeo. Volu-
men |, Aranzadi, Cizur Menor, 2001, pp. 280-284.
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situations —which are precisely those addressed by the
Brussels system.

Consequently, the application of the ERCP system
on lis pendens should not require that the scopes of
the parallel proceedings are strictly identical.> Accor-
ding to the ERCP system —and because it mirrors the
Brussels system—, when the subject matters of parallel
proceedings are identical or strongly connected, and
provided that the parties to both proceedings are the
same, the rules on lis pendens will apply. In the rest of
cases where parallel pending proceedings have con-
nected subject matters, it will be the rules on related
actions that apply.

This would be the most relevant consequence of
the ERCP’s choice to follow and adopt the broad no-
tion arising from the case law on the “Brussels sys-
tem”. From a more abstract point of view, this would
also entail (partially) departing from one of the tra-
ditional legal functions of lis pendens, protecting the
future negative effect of res judicata as designed in the
Rules themselves; such a function, indeed, would not
be operating in the cases of strengthened connection.

Addressing a different —but also general- issue, it
must be highlighted that the ERCP also follow the
Brussels approach as to the definition of the moment
in which a court is considered seised for the purpose
of pendency and relatedness. In accordance with Ar-
ticle 32 of the Brussels | Regulation, Rule 145 takes
into account the different ways of serving proceedin-
gs in Europe and states that a court is seised “at the
time when the statement of claim or an equivalent do-
cument is filed with the court” (Rule 145(1)(a)) or “if
the statement of claim or an equivalent document has
to be served before being filed with the court, at the
time when it is received by an authority responsible for
service” (Rule 145(1)(b))."* This provision should only
be applicable in cross-border settings, where different
methods of first service of the claim on the defendant
may coexist. In purely internal cases, on the contra-
ry, no specific rule is needed. It is to be noted, in-

2 Judgment of the Court (Sixth Chamber) of 8 De-
cember 1987, Gubisch Maschinenfabrik, case 144/86
[ECLI:EU:C:1987:528].

3 FENTIMAN, R., “Article 31” in MAGNUS/MANKOWSKI,
Brussels I bis, op. cit., pp. 755-756. GASCON INCHAUSTI,
F, “Litispendencia internacional”, op. cit., pp. 584-585;
GASCON INCHAUSTI, F, REQUEJO ISIDRO, M., ‘A
Classic Cross-border Case: the Usual Situation in the First
Instance”, in HESS, B. (ed.), An evaluation study of national
procedural laws and practices in terms of their impact on
the free circulation of judgments and on the equivalence
and effectiveness of the procedural protection of consumers
under EU consumer law. Strand 1 Mutual Trust and Free
Circulation of Judgments, Publications Office of the European
Union, 2017, p. 110. Available at: https://op.europa.eu/
en/publication-detail/-/publication/531ef49a-9768-11e7-
b92d-01aa75ed71al/language-en
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deed, that the Rules themselves show a preference for
one of the models and establish that “[tlo commence
proceedings the claimant must submit a statement of
claim to the court” (Rule 52) which in turn will be ser-
ved on the defendant (Rule 68(1)), irrespective of who
is responsible for effecting service (Rule 71).

2.2. General rule for lis pendens: the priority
principle

The ERCP adopt the priority principle as the general
rule for cases of lis pendens. When a lis pendens situa-
tion is identified, the second court seised shall stay of
its own motion the proceeding until the jurisdiction of
the court first seised is established (Rule 142(1)). Once
the jurisdiction is established, the second court shall
“order parallel proceedings to be consolidated [or] [w]
hen the requirements for consolidation are not met
[the second court] shall, as appropriate, stay or dis-
miss the proceedings” (Rule 142(3)). The jurisdiction
of the court first seised should be understood to be
established, expressly or implicitly, when the court has
made a specific decision on it or when it has been not
challenged by the parties.™

Since the lis pendens rules in the ERCP encompass
both cases of proceedings with identical scope and
with strongly related actions, each of these situations
should be examined separately.

It is mainly in proceedings with related scopes —
strengthened connection— where the option for a
consolidation of the proceedings makes sense: if both
actions are decided together, the risk of contradictory
judgments is excluded in the simplest manner —al-
though consolidation itself may prove complicated. If
consolidation is not possible because its requirements
are not met (Rule 146(2)) —e.g., one of the parallel
proceedings is not in the first instance or the court
does not have jurisdiction to decide on them'-, the
court second seised shall stay the proceeding until a
final judgment is given in the first proceeding. When
that happens, the court will be bound by the judg-

' Judgment of the Court (Third Chamber) 27 February
2014, Cartier, case C-1/13 [ECLI:EU:C:2014:109] para. 44.
FENTIMAN, R., “Article 29” in MAGNUS/MANKOWSKI,
Brussels I bis, op. cit., pp. 734-735. LEIBLE, S., “Article 29”
in RAUSCHER, T. (ed.), Europdisches Zivilprozess, op. cit.,
p. 887. ROSENDE VILLAR, C., “Litispendencia y conexidad
internacionales y sus ultimas reformas legislativas europea y
espanola”, Anuario Espanol de Derecho Internacional Priva-
do, 2016, nim. 16, p. 357.

5 And this will be the case in cross-border situations, where
a proper “consolidation” seems utopic, due to the amount
of hurdles that would impede it (among which, the lack
of rules to govern the way to achieve it, the difficulty of
just transferring a court file from one country to another, or
language issues).
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ment that has become res judicata.'® In these cases
procedural economy is not achieved, but ensuring the
positive or binding effect of the res judicata of the fu-
ture judgment that will be issued in the first procee-
ding will serve the purpose to avoid conflicting rulings
on the same issues.

If the parallel proceedings have the same scope
—i.e., in cases of lis pendens under a traditional and
restrictive view—, their consolidation would not make
any sense: it does not serve any purpose, since the
parties are the same and they carry the burden to
make exhaustive pleadings and evidence submissions
in the first procedure. For that reason, once the court
first seised has established its jurisdiction, the options
for the second (or subsequent) court are just to stay
or to dismiss the proceeding. As a matter of princi-
ple, the logic consequence of the identification of a lis
pendens situation between two proceedings with the
same scope should be the dismissal of one of them.
However, the Rules admit the option for the second
court to just stay the parallel proceedings, and with
good grounds.

As is well known, there are different procedural and
material effects related to lis pendens —e.g., the so-
-called perpetuatio iurisdictionis or the suspension of
the statute of limitation—. There are also legal instru-
ments, such as provisional and protective measures,
or measures for the preservation of evidence, which
can only be effective as long as proceedings on the
merits are pending —they have a strong instrumental
nature, as happens, for instance with the European
Account Preservation Order, according to Article 10
of its Regulation'. A dismissal or discontinuance of
proceedings on the merits would entail the disappea-
rance of all procedural and material effects of lis pen-
dens and of the above mentioned instrumental pro-
cedures linked to them. The possibility of staying the
second proceeding is thus thought to prevent the legal
and economic damages that the parties would have
to bear if the court first seised finally does not issue
a judgment on the merits —e.g., because it realizes at
a later moment its lack of jurisdiction or of another
procedural requirement.

Of course, if the court second seised opts for the
stay of proceedings once the court first seised has es-
tablished its jurisdiction, the stay should end, and dis-
missal or discontinuance should be ordered instead,
once a final judgment has been rendered in the first
proceeding.

1 CHOZAS ALONSO, J. M., “Litispendencia internacional”
in DE LA OLIVA SANTOS, A. (dir.), GASCON INCHAUSTI,
F. (coord.), Derecho procesal, op. cit., p. 301.

7 Regulation (EU) No 655/2014 of the European Parliament
and of the Council of 15 May 2014 establishing a European
Account Preservation Order procedure to facilitate cross-
border debt recovery in civil and commercial matters (O) L
189, 27.6.2014).
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The second proceedings shall in any case be stayed
once the lis pendens situation is known to the court, at
least until the first court establishes its own jurisdiction.
There is no specific provision as to the consequen-
ces of this decision on already pending provisional or
protective measures linked to the second proceeding;
one may also imagine that the stay of proceedings may
render the granting of such measures necessary. The-
se, and similar issues, should be solved applying the
general rules on case management and on provisional
and protective measures. In our view, the rationale of
the decision to stay the second proceeding —i.e., the
protection of the parties” interests— suggests that these
measures should in principle be maintained or could
be granted until the final consolidation or dismissal of
the second proceeding.

The assessment of a possible case of lis pendens
shall be made by the court second seised upon mo-
tion of a party or ex officio. An application to obtain
the stay of the second proceeding, on the one hand,
should be made in accordance with the general provi-
sions on case management. Assessment ex officio, es-
tablished as the rule in Rule 142(1), will be very rare in
practice, since courts do not usually have the means
to discover the existence of parallel proceedings with
identical or strongly connected scopes. The specific
provision on the ex officio assessment, nevertheless,
proves the mandatory nature of the system, which is
consistent with the equivalent ius cogens nature of the
regulation of res judicata established in Rule 152, whi-
ch the institution of lis pendens serves to protect.

When a court detects the existence of a potential /is
pendens situation —normally, upon application of one
of the parties—, it must inform itself about the scope
and the status of the first proceeding —especially, to
confirm whether it is the court second seised and it
is, thus, under the duty to enforce the relevant pro-
visions. For this purpose, Rule 142(2) provides for a
mechanism of communication and exchange of infor-
mation between both courts: any of the courts sei-
sed of the dispute may request any other court seised
to provide it with information about the proceedings
pending before it and the date on which it was sei-
sed; the requested information should be provided
without delay. The relevant judicial cooperation tools
will apply, either national or international, depending
on the domestic or cross-border nature of the case.

2.3. Exceptions to the priority principle

Rule 143 establishes two exceptions to the priority
principle: (i) cases in which the court second seised
has exclusive jurisdiction (Rule 143(1) and (2)); and (i)
cases in which the court second seised has jurisdiction
based on a choice of court agreement (Rule 143(3)
and (4)).
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(i) According to Rule 143(1), when the court second
seised has exclusive jurisdiction, the first court must
decline jurisdiction in its favour. Consequently, if the
lis pendens situation arises, the court with exclusive
jurisdiction does not have to stay its proceeding, not
even until the first court establishes its own lack of
jurisdiction. If the court first seised fails to take into
account the exclusive jurisdiction of the court second
seised, that court second seised will nevertheless con-
tinue to hear and decide the case, based on the ex-
clusive forum.' If, in such a situation, the court first
seised gives a judgment, it should be null and void
and, at least at an international jurisdiction level, and
it would not be recognised abroad —due to the infrin-
gement of the rules on exclusive jurisdiction.

The exception of Rule 143(1) does not apply if both
courts have exclusive jurisdiction (Rule 143(2)). Two
different conclusions arise from that provision. In our
view, in situations where the scope of both procee-
dings is identical, the court second seised should stay
proceedings and, eventually, dismiss it. The situation
may appear strange, since it is difficult to imagine a
case where two different courts could have exclusive
jurisdiction on the same case'. In Scherrens,* for ins-
tance, the Court of Justice faced a situation of a dispu-
te as to the existence of a lease relating to immovable
property situated in two States, where the exclusive
jurisdiction is granted to the courts of the State where
the property is situated. The Court decided then that
the courts of each State should rule exclusively on the
part of the property located on their own territory, as a
means to respect each court’s exclusive jurisdiction. If
the parallel proceedings have strongly connected ob-
jects, although not identical, we also believe that the
same solution should apply, although with a different
final consequence: the court second seised should
stay proceedings until the first proceedings conclude
with a final judgment, which could in turn have bin-
ding effects on the second proceedings —the ground to
refuse enforcement based on the infringement of the
rules of exclusive jurisdiction would not apply, since
the court first seised had indeed jurisdiction.

The other exception to the priority principle occurs
when the court second seised has jurisdiction based
on an exclusive choice of court agreement. In that
case, it shall retain its jurisdiction, since the agreement
grants that court the priority to rule on the case (Rule
143(3) and (4)

'8 Judgment of the Court (Third Chamber) 3 April 2014,
Weber, case C-438/12 [ECLI:EU:C:2014:212] para. 55, 58.
9 FENTIMAN, R., “Article 31" in MAGNUS/MANKOWSKI,
Brussels I bis, op. cit., p. 748.

20 Judgment of the Court (Sixth Chamber) 6 July 1988,
Scherrens v Maenhout and others, case C-158/87 [ECLI
ECLI:EU:C:1988:370].
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«(3) Without prejudice to Rules protecting
weaker parties and without prejudice to
jurisdiction by appearance, where a court
upon which an agreement confers exclu-
sive jurisdiction is seised, any other court
must stay proceedings until such time
as the court seised on the basis of the
agreement declares that it has no jurisdic-
tion under it.

(4) Where the court designated in the
agreement has established jurisdiction in
accordance with the agreement, any other
court shall decline jurisdiction in favour of
that court.»

These provisions aim to prevent the so-called “tor-
pedo claims”, which were already known to the case
law of the Court of Justice of the European Union in
the framework of the Brussels Convention and Regu-
lations.?' Under a strict priority principle, a party could
undermine the effectiveness of the choice of court
agreement by simply filing an identical claim before a
court of a different State. Once the second claim was
filed before the court designated in the agreement,
that court was nevertheless obliged to stay proceedin-
gs until the court first seised declared its own lack of
jurisdiction —on the basis of the exclusive effect of the
choice of court agreed by the parties, and assuming
that its existence was pleaded by a party. The exis-
tence of the agreement should mean that the court
first seised should eventually decline jurisdiction in
favour of that one with exclusive jurisdiction by the
agreement, but with a relevant investment of time and
money. Compensation for damages resulting from the
breach of the obligations of the exclusive jurisdiction
agreement could be envisaged, as has been the case
in some jurisdictions.?? But the inconveniences trigge-

2 LEIBLE, S., “Article 29” in RAUSCHER, T. (ed.), Europa-
isches Zivilprozess, op. cit., pp. 884-886. SUDEROW, |.,
“Nuevas normas de litispendencia y conexidad para Euro-
pa: ¢El ocaso del torpedo italiano? ¢Flexibilidad versus pre-
visibilidad?”, Cuadernos de Derecho Transnacional, 2013,
vol. 5, nim. 1, pp. 188-193. The actual wording of Article
31.2 of Brussels | Regulation (recast) responds to the criticis-
ms to the Judgment of the Court of 9 December 2003, Erich
Gasser, case C-116/02 [ECLI:EU:C:2003:657]. FENTIMAN,
R., “Article 31” in MAGNUS/MANKOWSKI, Brussels | bis,
op. cit., pp. 750-753.

22 See, for instance, the decision of the Spanish Supreme
Court of 12 January 2009, of the German Supreme Court
of 17 October 2019 and the most recent of the Greek Su-
preme Court of 25 June 2021. In the English case law, see
also Barclays Bank Plc v Ente Nazionale di Previdenza ed
Assistenza dei Medici e Degli Odontoiatri (Queen’s Bench
Division. Commercial Court) [2015] 10 WLUK 260, Im-
perial Marine Co, Bristol Marine Co, Cyclone Maritime Co,

22

red by this “rush to the court”, forcing the other party
to challenge the jurisdiction of the court first seised,
allowed to consider this course of action as a bad faith
procedural strategy, aimed at losing time —or gaining
it, depending on the perspective...?

Adopting this approach, the ERCP show their will to
grant a special value to choice of court agreements, not
only at the level of international jurisdiction, but also
in purely domestic settings. It is, thus, another proof
of the interest of the Rules to endorse good practices
and to foster the principle of cooperation. Let us recall
that, pursuant to Rule 2, «Parties, their lawyers and
the court must co-operate to promote the fair, efficient
and speedy resolution of the dispute» and that, more
specifically, according to Rule 3(e), parties and their
lawyers must «act in good faith and avoid procedural
abuse when dealing with the court and other parties».

From a different point of view, it is important to
recall that, as a matter of principle, one court is not
empowered to rule on the jurisdiction of another one,
at least regarding international jurisdiction within the
Brussels | regime?*. This is the reason why in cases of
lis pendens the court without preference (the court
second seised in ordinary cases, the court first seised
in special cases) shall stay proceedings and await the
decision on its own jurisdiction of the preferent court.
In addition, and according to the principle of mutual
trust, the court without preference is bound by the
decision given by the preferent court on its own ju-
risdiction, namely if it is based on a choice of court
agreement (see the decision of the Court of Justice
in Gotaher). In purely domestic cases, however, it is
possible for the lawmaker to establish mechanisms to
solve differently the positive or negative jurisdiction
conflicts that may arise (e.g., allowing a higher court to
order a lower court to refer a case, because the higher
court considers it has jurisdiction to deal with it). The
ERCP remain silent on these issues, due to the deci-
sion to refrain from addressing a harmonised proposal
to deal with internal jurisdiction.

Seagarden Shipping Inc, Wave Navigation Inc v “Alexandros
T” (Court of Appeal; Civil Division) [2014] WL 3387869
and Starlight Shipping Co v Allianz Marine & Aviation Ver-
sicherungs AG and others (Supreme Court) [2013] 11 WLUK
115.

3 FENTIMAN, R., “Introduction to Article 29-30” in
MAGNUS/MANKOWSKI, Brussels | bis, op. cit., pp. 719-
720.

2 Judgment of the Court (Sixth Chamber) of 27 June
1991, Overseas Union Insurance, case (C-351/89
[ECLI:EU:C:1991:279] para. 26; LEIBLE, S., “Article 29”
in RAUSCHER, T. (ed.), Europdisches Zivilprozess, op. cit.,
pp. 881-882; GARCIMARTIN ALFEREZ, F. )., Derecho
internacional privado, op. cit., para. 13.11.
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2.4. Related proceedings

As stated above, and in accordance with the case
law of the Court of Justice of the European Union
on the «Brussels regime», the ERCP have opted for a
more flexible approach in situations of related procee-
dings.? First of all, the notion of related proceedings
is primarily functional: «proceedings are deemed to
be related where there is a relationship between
the causes of action such that it would be in the
interests of justice to determine them together»
(Rule 144(3)). This includes, for example, proceedings
in which the position of plaintiff or defendant is oc-
cupied by the same person and in which the actions
are based on the same facts —e.g., those triggering
product liability—. The court may also consider to be
related cases in which the parties are different, where
the action is based on the same factual grounds: in
these situations, lack of identity in the parties means
that the outcome of one of the proceedings would not
have res judicata effects on the second one, but the
proper administration of justice may make it suitable
to prevent contradictory judgments —and this would
happen if, e.g.,. A is held liable towards B, but C is
not held liable towards D because the facts on which
A liability was established, equally relevant in the se-
cond of C against D, are considered as not proven in
that second case.

The proposal of the ERCP for these cases of rela-
ted actions is triple: the consolidation of proceedings;
staying one of the parallel and related proceedings un-
til the other one concludes; assuming the risk by not
doing anything.?®

Rule 144(2) establishes indeed that “[w]here rela-
ted proceedings are pending in different courts, any
court other than the court first seised may stay its pro-
ceedings”. Therefore, the application of this regime is
optional for the court and is to be considered part of
its case management powers. An ex officio application
of the rule is possible —provided that the court takes
notice of the existence of related proceedings—, but
it is more than expectable for the interested party to
trigger the established mechanisms.

If the court second seized decides to address the
risk of having conflicting decisions, the only option

# Judgment of the Court (Third Chamber) of 14 October
2004, Maersk, case C-39/02 [ECLI:EU:C:2004:615]. On re-
lated cases in Brussels | Regulation (recast) see. FENTIMAN,
R., “Article 30” in MAGNUS/MANKOWSKI, Brussels | bis,
op. cit., pp. 736-748; LEIBLE, S., “Article 30” in RAUSCHER,
T. (ed.), Europdisches Zivilprozess, op. cit., pp. 888-895; HESS,
B., Europdisches Zivilprozessrecht, op. cit., pp. 421-422.

26 FENTIMAN, R., “Article 30” in MAGNUS/MANKOWSKI,
Brussels | bis, op. cit.,, pp. 736-740, 743-744. LEIBLE,
S., “"Article 29” in RAUSCHER, T. (ed.), Europdisches
Zivilprozess, op. cit., pp. 890-891.

directly available to it is staying the second procee-
dings (Rule 144(1)). This decision, of course, may be
against the interest of the other party and could un-
dermine their procedural fundamental right to speedy
proceedings. In that regard, the fact that the regime
is optional —and not mandatory— forces the court se-
cond seised to take its decision considering issues as
the level of relationship between the proceedings or
the timeframe in which it is foreseeable that the first
proceeding will finish, among others.”

The system, however, envisages another possible
solution (Rule 144(2)): consolidation of proceedings,
which also serves the purpose of preventing incon-
cilable decisions. However, it will only operate upon
application of one of the parties, if the necessary re-
quirements are met (Rule 146).

It is important to note, moreover, that the consoli-
dation of proceedings, strictly speaking, is decided by
the court first seised, not by the court second seised.
Therefore, consolidation of proceedings is only an op-
tion for the court second seised when it is informed of
the decision made in this sense by the court first sei-
sed and, in practice, it will consist in the court second
seised declining its jurisdiction and discontinuing the
proceeding (Rule 144(2)) In the meantime, the second
court can only limit itself to stay the proceedings until
that outcome has been reached. Otherwise, the risk
would emerge that the court first seised does not or-
der the consolidation of proceedings and that parties,
consequently, would suffer the damages associated to
the loss of the procedural and material effects of lis
pendens —e.g., the suspension of the statute of limi-
tations— or of the finalization of the proceeding —e.g.,
the extinction of a provisional measure—. If the pro-
ceedings are not eventually consolidated for any rea-
son, the second one may be stayed, but cannot be
discontinued for that reason.

2.5. Consolidation of proceedings

As already mentioned, Rule 146 regulates the con-
solidation of proceedings upon the application of one
of the parties. Consolidation makes sense in cases of
lis pendens when the parties of the proceedings are
the same and their scopes are related (Rule 142) —
strengthened connection— and when the parties are
different, but there is a relationship between the fac-
tual grounds of the claims —simple connection-. In the
first case the consolidation, if possible, becomes man-
datory (Rule 142(3)), whereas in the second situation
it is just a power that the court may decide to use in
the interest of the proper administration of justice. In

27 LEIBLE, S., “Article 29” in RAUSCHER, T. (ed.), Euro-
pdisches Zivilprozess, op. cit., p. 893. HESS/PFEIFFER/
SCHLOSSER, The Brussels I, op. cit., p. 103.
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both cases, and to protect the rights of the parties, the
second or further proceedings should be stayed until
the court first seised decides on the consolidation.

The court first seised may only order the consolida-
tion of parallel proceedings upon application of one
of the parties (Rule 146(1)), provided that two requi-
rements are met: the court has jurisdiction to hear the
parallel proceedings and both are pending at the first
instance (Rule 146 (2))?. Although these requirements
are met, the court could nevertheless reject the con-
solidation if it does not appear to be in the best inte-
rest of a sound administration of justice (e.g., because
the resulting case would be too complex). It is to be
regarded, in this vein, as a case management power,
in accordance with Rule 49(6). In order to make its
decision decide about the consolidation, the court
shall hear the parties and should have a fluent com-
munication with the other court seised (Rule 146 (3)).
Once the consolidation has been ordered, any other
court that was dealing with a parallel proceeding shall
decline jurisdiction and discontinue it (Rule 146 (4)).

Rule 146 (5) establishes an important criterion re-
garding the material and procedural effects related to
lis pendens: “[clonsolidation does not prejudice any
procedural or substantive consequences of the filing or
pendency of parallel proceedings”. If the consolidation
has been effectively made, it shall be considered that
all these effects continue. In that regard, this rule ope-
rates like a bridge that allows maintaining the effects
of lis pendens, thus avoiding prejudicial consequences
for the parties —e.g., the interruption of statutes of li-
mitation.

The Rules do not envisage the possibility of adop-
ting or maintaining provisional measures, including
measures for the preservation of evidence, until the
proceedings are consolidated. This issue is to be go-
verned by the special set of rules on provisional and
protective measures (Part X of the ERCP) and could,
if necessary, be developed by a national lawmaker
wishing to build civil proceedings backing on the ERCP.

3. RES JUDICATA

The rules on res judicata are of the utmost signi-
ficance in any (European) procedural regulation. All
procedural systems need to ensure that court deci-

% It is important to note that the consolidation of proceed-
ings addressed by the rules on lis pendens and related ac-
tions regards proceedings pending before different courts.
If the parallel proceedings are all pending before the same
court, then Rule 37 applies, according to which: «The court
may order the consolidation of separate proceedings pend-
ing before it to enable them to be managed properly in a
single proceeding.»
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sions, once they are final, determine the end of the
dispute: on the one hand, because they prevent fur-
ther proceedings with the same subject matter from
taking place (non bis in idem, negative effect); on the
other hand, because they bind the courts hearing
subsequent proceedings with a related subject mat-
ter (binding or positive effect). Res judicata is closely
related to many other essential procedural notions,
such as the scope of proceedings, lis pendens, rela-
ted actions, or preclusion of causes of actions, among
others. It has already been mentioned that the rules
on lis pendens tend to preserve the future negative
effect of res judicata in case of identical scopes, while
the stay and consolidation of proceedings with related
scopes, on the other hand, serve the purpose of pre-
serving its positive effect.

There are different ways to understand and to esta-
blish the boundaries of res judicata in the existing legal
orders across Europe.? A more restrictive or broad no-
tion of res judicata usually depends on whether only
the operative part of the judgment becomes res judi-
cata or, on the contrary, also the rulings included in
the reasoning are able to produce this effect. The sco-
pe of the res judicata logically influences the scope of its
negative and positive effect and has in turn an impact on
the regulation of the stay or consolidation or proceedings
in cases of strong connection, as seen earlier.

Another relevant issue to address is the relationship
between res judicata and the claimant’s duty to bring
all the legal and factual grounds in support of the
claim, i.e., the preclusion of causes of action. While in
some legal orders this preclusion is regulated as being
part of the material scope of res judicata, in others it is
rather an autonomous institution based on procedural
economy, the duty of the parties to act in good faith
and/or the principle of cooperation.

3.1. Finality and res judicata

Rule 148 backs against common ground when it
establishes that “A judgment is res judicata when
ordinary means of recourse are not or are no longer
available”. Finality, therefore, is the prerequisite of res
judicata.

When a mean of recourse is considered ordinary
is a matter that finds different answers in the different
European procedural systems. The ERCP overcome
this problem, since they propose their own system in
Part IX, under the title of “Means of review”. Accor-

29 CHASE, O., G., HERSCHKOFF, H., et al., Civil litigation in
comparative context, Thomson/West, St. Paul (Minnesota),
2007, pp. 435-438; with greater detail, FERRAND, F,
“Res Judicata From National Law to a Possible European
Harmonisation?”,in HESS, B., KOLMANN, S., ADOLPHSEN,
J, HAAS, U. (eds.), Festschrift fiir Peter Gottwald zum 70.
Geburtstag, C.H. Beck, Munich, pp. 143-158.



ding to this system, both the first appeal and the se-
cond appeal are ordinary means of recourse, which
are to be exhausted or no longer available to reach fi-
nality. The scope of the first appeal ~which opens a se-
cond instance- is the review of the application of the
law in the judgment, the legality of the proceedings
in the first instance court and/or the evaluation of the
evidence, as established in Rule 169: the ERCP follow
a broad approach in the scope of this (first) appellate
review, clearly compatible with the notion of an ordi-
nary mean of recourse. The second appeal, differen-
tly, is limited to legal issues: the interpretation and ap-
plication of the law or the legality of the proceedings
(Rule 174). In addition, the right to a second appeal is
limited, pursuant to Rule 172. This notwithstanding, it
is still an ordinary mean of recourse in the framework
of the ERCP since it is envisaged by the whole system
as an expectable reaction against the judgment given
in the second instance —or directly against the first jud-
gment, pursuant to the possibility of lodging a leapfrog
appeal under Rule 177-. To sum up, both first and
second appeal are the “ordinary means of recourse”
referred to by Rule 148.%°

In addition, special attention should also be paid to
the possibilities set down in the Rules to file an appeal
against partial judgments or judgments on specific
procedural or substantive issues (Rule 66).

3.2. Types of judgments that become res judicata

The types of judgment that become res judicata are
established in Rule 147: “[flinal judgments, including
partial judgments, default judgments, and judgments
that decide procedural issues or issues on the merits
are res judicata”.

As explained in the comments to the Rule, this regu-
lation just applies to State court decisions: therefore,
arbitral awards and judicial settlements are excluded
(Rule 141), just like settlements reached in mediation
or conciliation proceedings. Also consent judgments
are kept out from the scope of the res judicata regula-
tion, again due to the lack of a real judicial assessment
on the case. The Rules do not exclude the possibility
that these decisions and agreements have effects simi-
lar in practice to those of res judicata, but that is an
issue not explicitly regulated.

Taking into account the res that is judged, there
may be judgments deciding on procedural require-
ments (Rule 133) or on substantive matters: ruling on
the claim and the defences —i.e., on the scope of the
proceedings (Rule 23)—. Taking into account the scope

39 The extraordinary motion for review (Rules 181 et seq.),
on the contrary, has precisely the aim of challenging a final
decision and rescinding a judgment that has become res
judicata.
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of the res that has been judged, there may be judg-
ments deciding the whole of a claim for relief (Rule
130(1)(a)), partial judgments (Rules 130(1)(b) and (c)),
as well as judgments that decide on specific issues on
the merits or procedural matters (Rule 130(1)(d)). In
addition, these judgments may also be issued in de-
fault (Rule 130(1)(e)).

The final judgment shall either uphold or dismiss
the claim for relief based on procedural or substanti-
ve maters (Rule 130(1)(a)). The partial judgment shall
either uphold or dismiss part of a claim for relief (Rule
130(1)(b) or one or more of the claims for relief —but
not all of them—, also based on procedural or substan-
tive grounds (Rule 130(1)(c)).

If the defendant fails to appear, the final or partial
default judgment becomes res judicata (Rule 138), be-
cause default judgments may only be made after a ge-
nuine assessment of the subject matter of the dispute
(Rule 136(2)).

The Rules allow the court to issue partial judgments
on just one or more procedural or substantive issues
(Rules 66 and 130(1)(c) and (d)). In such cases the
claim for relief is not upheld nor dismissed: the de-
cision affects only a specific substantive matter — e.g.,
whether the claim is not time-barred- or on a proce-
dural one —e.g., whether the court has jurisdiction-.
These possibilities are part of the case management
powers of the court (Rule 49(7)).

It is in our view particularly interesting to further
analyse the ERCP’s choice to grant res judicata to jud-
gments that decide procedural issues. In many legal
orders, indeed, decisions on procedural issues do not
become res judicata: it is considered that only the
subject matter of the dispute is the res that technically
the court is judging and that may be considered as
judicata.

These divergences were evidenced by the Court of
Justice of the European Union in the Gothaer case,
where the cross-border recognition of a decision on
jurisdiction —i.e., on a procedural issue— was at stake.
31 As is known, the recognition of a foreign decision
may follow two principles, that of extended effects
and that of assimilation. The assimilation model “na-
tionalizes” the foreign decision, which is given the
same effects that an equivalent judgment would have
under the national law of the State of recognition. The
principle of extended effects, differently, assumes and
recognizes the procedural effects that the judgment
has in its State of origin. This last one is the model
of the Brussels | system: the res judicata effects of a
decision will be recognized with the scope and effects
attributed under the law of the State of origin —i.e.,

31 Judgment of the Court of Justince of 15 November 15
2012, Cothaer Allgemeine Versicherung, case C-456/11
[ECLI:EU:C:2012:719].
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accepting their objective, subjective and temporal
limits—.32

In the Gothaer case the Court of Justice examined
whether the Brussels | Regulation obliged a German
court to recognize the judgment of a Belgian court
which, having the force of res judicata in its legal sys-
tem, had dismissed the claim due to the lack of inter-
national jurisdiction —based, in turn, on the existence
of a valid choice of court agreement in favour of the
courts of a third State. The German referring court
observed that such judgments given by foreign courts
are for the most part not capable of recognition under
German law. The Court of Justice was therefore asked
whether the model of the extension of effects imposes
the recognition of res judicata also on final judgments
on procedural issues.** The CJEU eventually affirmed
that the court before which recognition is sought of
a judgment by which the court of another Member
State has declined jurisdiction based on a clause of
prorogation of jurisdiction is bound by that decision,
which is thus recognised.

This case shows part of the problems of not attri-
buting res judicata to judgments on procedural issues.
From an international litigation perspective, the most
important one is the possibility of triggering positive
or negative conflicts of jurisdiction, without having
any specific mechanism to deal with them.** Also, and
both from an international and national litigation pers-
pective, if the judicial decisions on procedural mat-
ters are not considered res judicata, there would be
a risk for the defendant to unduly suffer the plaintiff’s
attempts to bring new claims before different courts
infringing the same procedural requirement.

From a more academic point of view —but with clear

32 VIRGOS SORIANO, M., GARCIMARTIN ALFEREZ, F. J.,
Derecho Procesal Civil, op. cit., p. 564.

33 On the Gothaer case see SCHUMANN BARRAGAN, G.,
“Cosa juzgada y cuestiones procesales: una perspectiva
nacional y europea”, Revista General de Derecho Procesal,
ndm. 49, 2019. Available at: https://www.researchgate.
net/publication/352491397_Cosa_juzgada_y_cuestiones_
procesales_una_perspectiva_nacional_y_europea_Revista_
General_de_Derecho_Procesal_num_49_2019. Also
TORRALBA MENDIOLA, E.,, RODRIGUEZ PINEAU, E.,
“Two’s Company, Three’s a Crowd: Jurisdiction, Recognition
and Res Judicata in the European Union”, Journal of Private
International Law, 10:3, pp. 403-430.

* The lack of positive and negative conflicts of competence
at the European level makes it essential to attribute res
judicata effects to this kind of decision. Otherwise the risk
would arise of situations whre no court would consider itself
competent to hear the case. In this regard, SCHUMANN
BARRAGAN, G., “Cosa juzgada y cuestiones procesales”,
op. cit., p. 16. HESS/PFEIFFER/SCHLOSSER, The Brussels I,
op. cit., p. 118. CHOZAS ALONSO, J. M., “Litispendencia
internacional” in DE LA OLIVA SANTOS, A. (dir.), GASCON
INCHAUSTI, F. (coord.), Derecho procesal, op. cit., p. 303.
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practical implications— the main concern raised by the
attribution of res judicata to decisions on procedural
matters is the gap between the res judicanda and the
res judicata. If the law considers that the decisions on
procedural issues are res judicata, it is necessary to as-
sume that the res that has been judged is not the me-
rits of the case, but rather the procedural issue itself,
obviously related to a specific subject matter: e.g., the
jurisdiction related to a claim about the performance
of the contract X between A and B. It is necessary to
bear in mind that, by nature, res judicata operates in
practice through the comparison of two different ob-
jects: the res judicata —what was actually decided in
the first proceeding— and the res judicanda -what is to
be decided in the second one-. It is therefore of the
essence to correctly identify the scope of the res judi-
cata of a procedural issue, in order to establish how
it shall operate in a different proceeding —either in a
positive or in a negative manner. Extending res judica-
ta to issues that are not part of the scope of the pro-
ceeding could generate some imbalances that should
be kept in mind.*

Apart from that, Rule 147(2) establishes that provi-
sional measures do not o have res judicata effects on
the merits of the issues in dispute in proceeding. This is
a logical consequence of the nature and scope of pro-
visional measures and of the procedure to grant them.
The required fumus bonis iuris determines that the
court will give a prima facie decision, insufficient to
consider the matter as finally judged. This provision,
however, does not impede decisions on provisional
measures to have res judicata effects on subsequent
applications to obtain provisional measures, provided
that the circumstances have not changed.*

3.3. Material scope of res judicata

As stated in Rule 149 (1) and (2) “[tlhe material sco-
pe of res judicata is determined by reference to the
claims for relief in the parties” pleadings, including
amendments, as decided by the court’s judgment. Res
judicata also covers necessary and incidental legal is-
sues that are explicitly decided in a judgment where
parties to subsequent proceedings are the same as
those in the proceedings determined by the prior jud-
gment and where the court that gave that judgment
could decide those legal issues”.

First, it is worth noting that, according to Rule 149(1)
the material scope is determined by the subject mat-
ter of the proceeding “as decided by the court’s jud-

35 SCHUMANN BARRAGAN, G., “Cosa juzgada y cuestio-
nes procesales”, op. cit., pp. 8-10.

3 See, in this vein, the very recent Conclusions of Advocate
General Rantos in case C-581/20, TOTO, published on 9
September 2021 [ECLI:EU:C:2021:726].
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gment”. This particular sentence covers also incon-
sistent judgments —ultra and/or extra petita—. If the
court gives a judgment which is not consistent with
the parties’ pleadings, they may avail themselves of
the ordinary means of recourse to remedy that pro-
cedural mistake. If none of the parties files an appeal
to challenge the inconsistent judgment, then the issue
will become res judicata “as decided by the court”.

In our view, the ERCP adopt a broad notion of the
material scope of res judicata, which encompasses the
ruling of the judgment in its operative part, but also
the reasoning in which it is based. Res judicata shall
therefore display its positive effects upon another pro-
ceeding in which part of the scope of the dispute is a
legal issue that had already been decided in the first
proceeding.

The material scope of res judicata must also be put
in relation with the preclusion of causes of actions of
the claim for relief set down in Rule 22. In accordance
with it, “[plarties must bring all the legal and factual
elements in support of, or in objection to, a claim for
relief that arise out of the same cause of action”. This
provision establishes the preclusion of all the groun-
ds —factual and legal- that could sustain the claim of
relief or the defences.

It is important, however, to emphasize the diffe-
rence between the preclusion of causes of action and
the preclusion of claims. In the first case, it is the fac-
tual or legal grounds that could be alleged to support
a specific claim for relief that are precluded —e.g., if
compensation for damages can be pursued on the
basis of contract (cause 1) or on tort (cause 2), the
non-pleaded cause of action will be precluded and
will not be admittable as the basis for a subsequent
proceeding claiming the same compensation. In the
second case, preclusion affects the actions or claims
for relief that could have been brought in relation to
the legal dispute between the parties —e.g., in case of
non-performance of a contract, a party may seek the
termination of the contract (action 1) and a compen-
sation of damages (action 2)—. Rule 22 ERCP addres-
ses the first situation: plaintiffs must concentrate all
legal and factual elements in support of their claims
for relief, but they have no obligation to bring all the
claims for relief potentially available to them.

As previously mentioned, this preclusion of causes
of action could be conceptually regulated as part of
the objective scope of res judicata or as an “indepen-
dent” preclusion rule. In both cases the function is
the same; the difference lies in the explanation and
the conceptual construction of the legal institution. In
any case, the burden of concentration of issues —in its
positive wording— or their preclusion —in its negative
wording— have a direct effect on the material scope of
res judicata.

The preclusion of causes of action allocates a spe-
cial burden on the parties, since they have to foresee
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and allege all the causes that exist to support a specific
claim for relief. This, in turn, maximizes the procedu-
ral economy, anticipates the finalization of the legal
dispute between the parties and prevents a bad faith
attitude, consisting of potentially keeping the other
party under the pressure or the threat of constant le-
gal proceedings.

With a broader or more limited scope and with
one or the other conceptual construction, this type of
preclusion is known to most European legal orders. In
Spain, for instance, it is expressly established in Article
400 of the Spanish Code of Civil Procedure® In Ger-
many an equivalent preclusion of causes of actions is
explained with the theory of the Anspruchskonkur-
renz: in cases where the claim for relief —the so-called
prozessuale Anspruch—, which is the subject matter
of the dispute, could be based on different materielle
Ansprtiche. As a rule, res judicata covers the claim for
relief and, with it, all the materielle Anspriiche that
could be alleged in support of it.*® In France the pre-
clusion rule was established by the case law of the
Cour de cassation, in the famous arrét Césaréo.** In
England, finally, this issue is addressed by the so-called
Henderson rule*®, which is based on the good faith
principle and on the abuse of process in which a par-
ty may incur when she submits the same defendant
to unnecessary proceedings related to the same legal
dispute. As a consequence of this wide ratio of the
Henderson rule, it covers both the preclusion of cau-
ses of actions and —unlike the other legal systems— in
some cases also the preclusion of actions or claims for

37 Article 400 of the Spanish Code of Civil Procedure (Ley
de Enjuciamiento Civil) reads as follows:
«1. When the claim may be based on different facts or on
different legal grounds or titles, the claim shall state as
many of them as are known or may be invoked at the time
the claim is filed, and it shall not be admissible to reserve
their allegation for a later proceeding.

The burden of pleading referred to in the preceding
paragraph shall be without prejudice to complementary
pleadings or pleadings of new facts or new information
permitted by this Law at times subsequent to the claim
and the defence.

2. In accordance with the provisions of the preceding
paragraph, for the purposes of lis pendens and res judicata,
the facts and legal grounds adduced in a lawsuit shall be
deemed to be the same as those adduced in a previous
lawsuit if they could have been adduced in that lawsuit.»
3 GOTWALD, P, “§ 322" in Miinchener Kommentar zur
ZPO, 6th ed., Munich, 2020, Rn. 111-112. LEIPOLD, D., “§
322" in STEIN-JONAS, Kommentar zur Zivilprozessordnung.
Band 4, Mohr Siebeck, 22th ed., Tiibingen, 2008, Rn. 98.
3 Arrét n° 540 du 7 juillet 2006 Cour de cassation -
Assemblée pléniere.
40 Henderson v. Henderson (1843) 3 Hare 100 (1843) 3
Hare 100, 67 ER 313 (Court of Chancery).
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relief that could be sought regarding a specific legal
dispute.*!

In short, the interplay between Rules 22 and 149
determines that all the legal and factual elements in
support of a claim for relief fall within the material
scope of the res judicata irrespective of whether they
were alleged by the plaintiff or not. Due to their in-
timate connection, this will also be a relevant factor
to assess the existence of a lis pendens situation (vid.
supra): the res judicandae that must be compared to
identify the similarity or connection between the sco-
pes of two or more parallel proceedings include the
factual and legal grounds that have been alleged, but
also those that could have been alleged (Rules 22 and
53(2)(@) (c)).

Rule 149 also deals with a more specific issue, regar-
ding the res judicata effect of the judgment deciding
on a defence based on set-off. It is sometimes difficult
to establish whether the set-off operates as a mere de-
fence or as a counterclaim. The ERCP avoid delving in
this issue by establishing a clear rule: the set-off issue
shall become res judicata if the court has expressly de-
cided on it—upholding or rejecting it— (Rule 149 (3)). If
the claim for relief is rejected on other grounds —e.g.,
the claim is time-barred—, the set-off matter does not
become res judicata (Rule 149(4)), since it was not wi-
thin the scope of the judicial decision.

3.4. Temporal scope of res judicata

The temporal scope of the res judicata is partially
regulated in Rule 150, according to which “[wlhere a
judgment that has become res judicata requires perio-
dic performance, on application by a party, the court
may vary the judgment prospectively [...] A judgment
may only be varied under this Rule where there is a
substantial change of circumstances”. Although the
provision addresses the special case of judgments re-
quiring periodical performance, it is possible to ex-
tract from it a general principle applicable to all cases:
new facts or circumstances that occur after the judg-
ment became res judicata are not included within its
material scope.

This Rule also must be read in connection with the
preclusion of causes of action established in Rule 22.
The temporal scope of res judicata encompasses all
facts or circumstances that were alleged and all those
that could have been alleged in support of the claim
for relief —which, of course, will not be regarded as
“new” circumstances for the purpose of avoiding the
effects of res judicata in a potential subsequent pro-
ceeding based on them.

' ANDREWS, N. H., On Civil Procedure, Cambridge Uni-
versity Press, Cambridge, 2013, pp. 483-491. CHASE, O.,
G., HERSCHKOFF, H., et al., Civil litigation, op. cit., pp.
441-447.
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To sum up, (only) new facts or circumstances could
be the ground of another claim for relief in a subse-
quent proceeding: neither are they a res which has
been judged nor precluded.

3.5. Personal scope of res judicata

The ERCP incorporate the general rule of res iudica-
ta inter partes: “Only parties to proceedings, the heirs
and successors are bound by those parts of a judgment
that are res judicata” (Rule 150). This definition of the
personal scope of res judicata is a logical consequen-
ce of the fundamental right to be heard and of the
principle of party disposition, which inspire the whole
procedural system designed by the Rules.

This general rule is aimed to apply only to individual
proceedings. Part XI of the ERCP is devoted to collec-
tive proceedings and, more specifically, Rule 227(1)
establishes specific provisions as to the persons bound
by a final judgment: (a) all of the parties, and all group
members who have opted-in to the proceedings; or
(b) all of the group members resident in the forum
State who have not opted-out of the proceedings.

If a domestic lawmaker wanted to build its proce-
dural system on the basis of the ERCP, nothing should
prevent it to expand the personal scope of res judicata
beyond the provision of Rule 150, provided that there
would be a valid ground (this may be the case, for ins-
tance, of some judgments in family law matters, which
may have an erga omnes effect).

It is also important to bear in mind that res judicata
describes —or encompasses, if preferred— one of the
range of effects that may arise from a final judgment.
Procedural law scholars have traditionally established
the relationship and the distinction between the inter
partes res judicata effect and the material effects of the
judgment. Judgments creating or altering a legal situa-
tion produce a specific material effect —the Gestaltun-
gswirkung described by German literature— that ope-
rates erga omnes. These judgments operate a change
in the legal world that can be asserted by anyone that
brings the judgment as a (public) document to another
proceeding to prove that the legal change has indeed
been operated.** Another type of material effect arises
where a legal rule considers the judgment or its con-
tent as part of its premise —again, using the German
terminology, the Tatbestandswirkung—.** Rule 150

42 LEIPOLD, D., “§ 322" in STEIN-JONAS, Kommentar, op.
cit.,, Rn. 7-16. GOTTWALD, P, “§ 322" in M{inchener Kom-
mentar, op. cit., Rn. 16-23. GASCON INCHAUSTI, F, De-
recho procesal civil, p. 363.

4 LEIPOLD, D., “§ 322" in STEIN-JONAS, Kommentar,
op. cit., Rn. 15-16. GOTTWALD, P, “§ 322" in Miinche-
ner Kommentar, op. cit. Rn. 20. ROSENBERG/SCHWAB/
GOTTWALD,, Zivilprozessrecht, C. H. Beck, 182 ed., Min-
chen, 2018, p. 928; ROSENDE VILLAR, C., “Efectos direc-
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ERCP only deals with the positive and negative proce-
dural effects of res judicata. The rest of potential pro-
cedural or material effects of a judgment, including
their impact on third parties, are not covered by the
ERCP and could therefore be developed by a national
lawmaker wishing to back a new procedural system
against the model offered them.

3.6. Court assessment of res judicata

According to Rule 152, “[tlhe court shall take res
judicata into account of its own motion”. The ex officio
assessment operates both for its positive and negati-
ve effect. An ex officio assessment of res judicata in
practice will only be possible if the court is aware by
itself of the existence of the judgment. Most courts,
however, lack the means to know if there is a previous
judgment that became res judicata with an identical
or connected scope to the one of the proceedings it is
hearing. The Rule is a demonstration of the ius cogens
nature of the regulation and of the reasons that justify
res judicata itself as a legal institution: the need for
legal certainty in social life, for a final resolution of le-
gal disputes and for a reasonable investment of public
resources in the proceedings.

Of course, this Rule does not exhaust the regulation
of the “procedural treatment” of res judicata, which
will normally be applied upon application of the inte-
rested party. The existence of its positive effect may be
alleged also by the parties in their initial submissions
(Rules 53 and 54) and shall be decided by the court
in any final or partial judgment or decision limited to
specific procedural or substantive issues (Rule 130 in
relation with Rule 149(2)). The negative effect of res
judicata (non bis in idem) may be alleged by the de-
fendant in its statement of defence (Rule 54) and will
have to be addressed by the court before entering into
the merits of the case (Rules 139 and 133(d)).
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