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O FINANCIAMENTO POR TERCEIRO DAS DESPESAS CONEXAS COM A ACÇÃO POPULAR DE 
PRIVATE ENFORCEMENT. O CASO PORTUGUÊS.

Paula Costa e Silva 
Nuno Trigo dos Reis

1. O problema

1. Provavelmente o foco problemático que surgiu 
com maior intensidade no contencioso judicial por-
tuguês recente prende-se com os acordos de finan-
ciamento das acções de private enforcement. A maio-
ria dessas ações tem sido instaurada na sequência do 
proferimento de decisões proferidas pela Autoridade 
de Concorrência quando esta identifica a prática de 
ilícitos contra-ordenacionais, embora as ações «stand 
alone» não sejam desconhecidas da ordem jurídica 
portuguesa. Tais acções seguem, no direito português 
e, por razões ancoradas na contraposição entre estru-
turas de tutela individual e estruturas de tutela tran-
sindividual dele conhecidas, a estrutura das acções 
populares. Em estudo mais alargado sobre a tutela co-
lectiva e o Private Enforcement pudemos tomar posi-
ção acerca da adequação desta estrutura, ordenada a 
tutelar interesses difusos – que se não confundem com 
os interesses individuais, que tipicamente surgem sob 
a configuração de direitos individuais homogéneos – 
com as pretensões que, de igual modo, são também 
tipicamente deduzidas nas acções instauradas nes-
tes últimos dois anos. O que vem ocorrendo é uma 
cumulação objectiva, simultaneamente, destinada a 
tutelar interesses difusos e interesses colectivos/indivi-
duais homogéneos. As repercussões da identificação 
de interesses de diferentes naturezas irão reflectir-se 
na qualidade dos diversos sujeitos processuais.

Mas estas matérias não farão parte da presente in-
tervenção. Aquilo que nos propomos é, no contexto 
da obra que tem como tema geral «Litigation Finance 
e Special Situations: financiamento de litígios, recupe-
ração de crédito, compra de ativos judiciais e outras 
operações», enfrentar uma pergunta: serão admissí-
veis os acordos de financiamento dos custos da acção 
de private enforcement por terceiro?

A nossa resposta é positiva: estes acordos, além de 
admissíveis, são o instrumento determinante para se 
criem condições para um exercício efectivo do direito 
à tutela judicial. Vejamos porquê.

2. O que se afirma contra a admissibilidade 
dos acordos de financiamento por terceiro dos 
custos da acção?

2. Os contratos de financiamento por terceiro dos 
custos da acção têm suscitado grande apreensão, che-
gando, mesmo, a propor-se a sua proibição. Curiosa-
mente, apreensão e proibição são relativamente se-
lectivas. Isto porque a polémica em torno da assunção 
da obrigação de financiar os custos das acções arbitrais 
não é tão intensa: uma vez identificado o fenómeno, 
o que as principais organizações internacionais e insti-
tuições de arbitragem fizeram foi, num movimento to-
talmente adequado, estudar ou dispor regulação que 
atalhasse enfrentasse os problemas evidentes1. Ora, 

1  Com grande relevância, o recente WP.219, do Working 
Group III (Investor-State Dispute Settlement Reform), 
de 11.07.2022, que será submetido à AG em Setembro 
de 2022. O documento pode ser consultado em https://
uncitral.un.org/sites/uncitral.un.org/files/media-documents/
uncitral/en/wp_219_-_draft_provisions_on_procedural_
reform_.pdf.
Cfr, a título meramente exemplificativo, ICC Rules of 
Arbitration (1 January 2021) [11, nº 7: In order to assist 
prospective arbitrators and arbitrators in complying   with 
their duties under Articles 11(2) and 11(3), each party 
must promptly inform the Secretariat, the arbitral tribunal 
and the other parties, of the existence and identity of any 
non-party which has entered into an arrangement for the 
funding of claims or defences and under which it has an 
economic interest in the outcome of the arbitration; CAM-
CCBC, Resolução Administrativa nº 18/2016: Article 3 - The 
presence of a third-party funder can raise reasonable doubt 
as to the impartiality or independence of the arbitrators, 
due to possible past or current relationship between 
the arbitrator and the third-party funder; Article 4 – In 
order to avoid potential conflicts of interest, CAM-CCBC 
recommends the parties to report the existence of third-
party funding to CAM-CCBC at the earliest opportunity. 
The complete qualification of the funder should be 
included in this communication. Article 5 – When this 
communication is received, CAM-CCBC shall inform the 
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o que veremos é que as razões pelas quais se consi-
dera serem os acordos de financiamento muito pro-
blemáticos valem, com excepção dos que respeitam 
ao eventual incremento de pressão sobre os sistemas 
estaduais de justiça, mutatis mutandis na arbitragem. 
Talvez que a ideia de ser a arbitragem comercial2 uma 
instância privada de exercício da jurisdição, sujeita a 
toda uma ideologia diversa daquela que impregna o 
exercício da mesma função nos tribunais estaduais, 
possa explicar esta disparidade. Mas esta “razão” não 
diz nada. Em que medida poderia a circunstância de 

arbitrators and invite them to perform a conflict check and 
to reveal any information that may raise justifiable doubt 
as to their independence and impartiality. The third-party 
funding information shall also be provided to the other 
party.; CIETAC Article 27 Third Party Funding 1. In these 
Rules, a “third party funding” means the situation where a 
natural person or an entity, who is not a party to the dispute, 
provides funds to a party to the arbitration to cover all or 
part of that party’s costs for the arbitral proceedings, through 
an agreement with the party accepting the funding. 2. As 
soon as the third party funding agreement is concluded, the 
party accepting the funding shall notify in writing, without 
delay, to the other party or parties, the arbitral tribunal, and 
the IDSC or the CIETAC Hong Kong Arbitration Center that 
administers the case, of the existence and nature of the 
third party funding arrangement, and the name and address 
of the third party funder. The arbitral tribunal shall have 
the power to order the disclosure by the party accepting 
the funding of any relevant information of the third party 
funding arrangement. 3. When making a decision on the 
costs of arbitration and other fees, the arbitral tribunal may 
take into account the existence of any third party funding 
arrangement, and the fact whether the requirements set 
forth in the preceding Paragraph 2 are complied with by 
the party or parties accepting the funds.
Sobre os problemas suscitados pelo TPF na arbitragem 
internacional, por exemplo, Lisa Nieuwveld/Victoria S. 
Sahani, Third Party Funding in International Arbitration2, 
Kluwer, 2017; Victoria S. Sahani, «Global Laboratories 
of Third-Party Funding Regulation», American Journal of 
International Law, Cambridge Univ. Press, 115 (2021), pp. 
34-9.
2 Apenas fazemos referência à arbitragem comercial 
porquanto têm sido suscitadas maiores reservas quanto à 
admissibilidade do financiamento dos custos das acções 
por terceiro na arbitragem de investimento. Sobre esta 
matéria, cfr. o final draft do WG.III.219, disponível em 
https://uncitral.un.org/sites/uncitral.un.org/files/media-
documents/uncitral/en/wp_219_-_draft_provisions_
on_procedural_reform_.pdf. W. van Boom, «Third-party 
Financing in International Investment Arbitration», 
Research paper disponível em www.ssrn.com, https://
papers.ssrn.com/sol3/papers.cfm?abstract_id.2027114, pp. 
1-67 (pp. 45 e ss.); Zoe Williams/Florence Dafe, «Banking on 
Courts: financialization and the rise of Third-Party Funding 
in investment arbitration», Review of International Political 
Economy, pp. 2-23 (pp. 4 e ss.).

a adjudicação ocorrer através de sujeitos de direito 
privado e não através de juízes togados ampliar ou 
diminuir os riscos do third-party funding? Não se con-
segue perceber. Talvez que uma incursão por esses 
fundamentos torne o cenário mais claro.

3. Os argumentos contra a admissibilidade 
acordos de financiamento dos custos da 
acção podem ser agrupados numa de quatro 
categorias, consoante os inconvenientes em 
causa respeitem3: 

(i)	 à perturbação geral ou sistémica da administra-
ção da justiça;

(ii)	 ao plano das relações entre as partes do acordo 
de financiamento;

(iii)	 ao plano das relações entre a parte financiada e 
o respectivo mandatário judicial;

(iv)	 ao plano das relações entre a parte financiada e 
a contraparte na acção.

4. No tocante ao primeiro conjunto de problemas, 
argumenta-se que a generalização dos acordos de fi-
nanciamento dos custos processuais conduz à presta-
ção de incentivos à formulação de pedidos frívolos, 
com fundamento frágil ou meramente «oportunísti-
co», visando pressionar a contraparte para a celebra-
ção de transacções e, em qualquer caso, conduzindo 
a uma litigância excessiva, com custos sociais e perdas 
de bem-estar para todos os participantes da comuni-
dade4. Acrescenta-se, aliás, que esse fenómeno ten-
deria a agravar os custos do processo5, inclusivamente 
em acções em que as partes não recorram ao finan-
ciamento por terceiro, o que poderia ter o resultado 
algo paradoxal de causar dificuldades acrescidas em 
aceder aos tribunais. Haveria, além disto, que contar 
com riscos especificamente ligados ao «deslizamen-

3 Num sentido próximo, Alexander Bruns, «Third-Party 
Financing in the Perspective of German Law – Useful 
Instrument for Improvement of the Civil Law Justice System 
or Speculative Immoral Investment? », Journal of Law, 
Economics & Policy, 8.3, 2012, pp. 525-548 (pp. 533 e 
ss.). Também I. Gleuβner, «Prozessfinanzierung», R. Greger 
et alii (Hrsg.), Neue Wege zum Recht – Festgabe zum Max 
Vollkommer zum 75. Geburtstag, Otto Schmidt, 2006, pp. 
25-59.
4 Alguns referem-se a um «overdevelopment of the litigation 
service market», de que já seriam visíveis sinais em certas 
jurisdições, como o Reino-Unido ou a Austrália). Paul 
H. Rubin, «Third-Party Financing of Litigation», Northern 
Kentucky Law Review, 38, 2011, pp. 673-685 (p. 675).
5 David S. Abrams/Daniel L. Chen, «A Market for Justice: 
A First Empirical Look at Third Party Litigation Funding», 
University of Pennsylvania Journal of Business Law, 15, 
2013, pp. 1075-1109.

https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/wp_219_-_draft_provisions_on_procedural_reform_.pdf
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/wp_219_-_draft_provisions_on_procedural_reform_.pdf
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/wp_219_-_draft_provisions_on_procedural_reform_.pdf
http://www.ssrn.com
https://papers.ssrn.com/sol3/papers.cfm?abstract_id.2027114
https://papers.ssrn.com/sol3/papers.cfm?abstract_id.2027114
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to» para formas não convencionais de financiamento 
(como a constituição de portfólios de investimento 
em processos com perfis de risco assimétricos, em 
private equity ou em investimentos efectuados atra-
vés de sociedades-veículo), que ofereceriam menores 
garantias de transparência quanto à origem dos fun-
dos utilizados no financiamento e, com isso, maiores 
chances de conflitos de interesses.

5. No que respeita às relações entre as partes do 
contrato de financiamento dos custos processuais, o 
principal perigo a ter em consideração é o da existên-
cia de um conflito de interesses. Esse conflito pode ser 
exógeno, quando resultar da existência de um interes-
se extraprocessual do terceiro financiador conflituan-
te com o interesse da parte em obter uma decisão fa-
vorável6. Mas pode igualmente ser endógeno, quando 
o terceiro financiador pretenda que a parte adopte 
na acção uma estratégia que não seja aquela que, de 
acordo com um juízo de prognose, não surja como a 
mais conforme com a sua expectativa numa decisão 
favorável, por exemplo, a celebração de uma tran-
sacção que apenas permita compensar uma pequena 
parte dos danos provocados pela prática anticoncor-
rencial (embora suficiente para assegurar a remunera-
ção do seu investimento), com o único objectivo de 
evitar o risco de uma decisão final desfavorável à par-
te (e que implicaria a impossibilidade de recuperar o 
capital investido).

Quando se pensa no potencial conflito entre os inte-
resses do financiador e os que se pretendem satisfazer 
através da tutela requerida, percebe-se que o princi-
pal perigo reside na possível atribuição ao financiador 
de uma remuneração excessiva ou economicamen-
te opressiva para a parte. O argumento não deixa de 
causar imediatamente alguma estranheza, tendo em 
conta que o princípio da autonomia privada autoriza-
ria que as partes acordassem a remuneração que en-
tendessem ser adequada. Não deixamos, no entanto, 
de notar o carácter impressivo dos valores tipicamen-
te envolvidos, com remunerações geralmente fixadas 
entre 25% e 50% do valor da acção, ascendendo por 
vezes a montantes mais elevados. Poder-se-ia, então, 
duvidar da consistência de um sistema que confiasse 
ilimitadamente na liberdade negocial da parte no to-
cante ao financiamento dos custos processuais, mas 
já considerasse imprescindível a uma tutela eficaz 
dos seus interesses a intervenção de normas impera-

6 Por exemplo, o financiador é um concorrente da parte 
financiada ou tem uma relação especial com a parte 
demandada: nesse caso, poderia dar-se o caso de procurar 
influenciar a parte financiada a adoptar no processo uma 
conduta que a prejudique, para com isso obter uma decisão 
de improcedência do pedido que favoreça o seu interesse 
próprio ou o interesse do demandado no processo. 

tivas a outros níveis: seja no tocante às relações com 
o mandatário, através das normas deontológicas que 
impõem limites à remuneração, seja no que respeita 
às relações entre a parte e outros potenciais financia-
dores, designadamente, as instituições de crédito, as 
quais, além da proibição civil geral dos juros usurários 
(artigo 1146.º do Código Civil), devem respeitar os 
limites específicos vigentes no âmbito da concessão 
de crédito ao consumo.

6. O problema da necessidade de protecção da 
parte financiada relativamente ao financiador colocar-
-se-ia com especial intensidade nos casos em que a 
assimetria informativa entre ambas, ou a situação de 
necessidade económica da primeira, a tornasse parti-
cularmente vulnerável a um financiador profissional, 
qualificado e exclusivamente interessado na realiza-
ção do maior lucro7. Quer isto dizer que não só a 
incerteza objectiva quanto ao resultado do litígio po-
deria favorecer uma certa aproximação entre a situa-
ção da parte financiada e a do apostador no contrato 
de jogo organizado, como também, e sobretudo, a 
desigualdade em que tipicamente se encontram as 
partes quanto à possibilidade de avaliar racionalmen-
te essa situação de incerteza contariam como razões 
para justificar um princípio paternalista de protecção 
da parte financiada contra um excesso de solicitude 
para celebrar um acordo de financiamento8.

Para atender a esta necessidade de evitar a dispo-
nibilidade da parte para subestimar os proveitos fu-
turos (a disposição de uma parte significativa do seu 
crédito) por comparação com os benefícios imedia-
tos (a elevação, sem uma diminuição patrimonial, da 
chance de obter a satisfação material do seu direito) e 
celebrar «a qualquer preço» um acordo de financia-
mento, tem-se entendido ser insuficiente o apelo ao 
tipo geral da usura (artigo 282.º do Código Civil), às 
normas tendentes a assegurar um padrão de justiça 
distributiva mínima nos contratos celebrados com re-
curso a cláusulas contratuais gerais (artigos 15.º e ss. 
do Decreto-Lei n.º 446/85, de 25 de Outubro), ou ao 
princípio da protecção da parte mais fraca (pense-se, 

7 Alexander Bruns, «Das Verbot der quota litis und die 
erfolgshonorierte Prozessfinanzierung», JuristenZeitung, 
55. Jahrg., Nr. 5, 2000, pp. 232-241 (pp. 236-7), Id., 
«Third-Party Financing in the Perspective of German Law – 
Useful Instrument for Improvement of the Civil Law Justice 
System or Speculative Immoral Investment?», Journal of 
Law, Economics & Policy, 8.3, 2012, pp. 525-548 (pp. 536-
7). Malcom E. Wheeler/Theresa Wardon Benz, «Litigation 
Financing: Balancing Access with Fairness», Journal of Tort 
Law, 13, 2020, pp. 281-301.
8 Alexander Bruns, «Das Verbot der quota litis und die 
erfolgshonorierte Prozessfinanzierung», JuristenZeitung, 55. 
Jahrg., Nr. 5, 2000, pp. 232-241 (p. 237).
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por exemplo, na proibição das práticas comerciais des-
leais, artigos 11.º e 12.º do Decreto-Lei n.º 57/2008, 
de 26 de Março)9. Isto porquanto, na generalidade 
das situações da vida, não estarão preenchidos os ele-
mentos destas factispecies legais. Assim, a tutela da 
parte financiada só poderia ser assegurada por via da 
solução mais drástica da invalidade dos acordos de 
financiamento ou, pelo menos, dos acordos de finan-
ciamento que não assegurassem o preenchimento de 
certos requisitos específicos, quer quanto à formação 
do acordo10, quer quanto ao seu conteúdo11.

Entre os defensores da invalidade dos acordos de 
financiamento não existe, porém, consenso quanto às 
consequências, havendo quem, por um lado, defen-
da a nulidade absoluta do negócio e quem, por ou-
tro, defenda uma invalidade mista ou uma nulidade 
relativa, consoante se considere que além do fim de 
protecção da parte financiada, existam também inte-
resses de ordem pública (como aqueles a que ante-
riormente nos referimos) a justificar a proibição deste 
tipo de negócios12.

7. O problema da remuneração do financiador 
tem sido colocado com especial premência nas ac-
ções colectivas, não tanto pelo facto de os titulares 
dos interesses em causa na acção serem tipicamente 
consumidores, mas sobretudo porque neste tipo de 
situações a fixação da prestação devida ao financia-

9 Alexander Bruns, «Third-Party Financing in the Perspective 
of German Law – Useful Instrument for Improvement 
of the Civil Law Justice System or Speculative Immoral 
Investment?», Journal of Law, Economics & Policy, 8.3, 
2012, pp. 525-548 (pp. 543-4).
10 V.g. assegurando o cumprimento prévio de deveres de 
informação, ou fazendo depender a validade do contrato de 
a parte financiada ter sido representada por um mandatário 
próprio na sua celebração.
11 Obstando à previsão da interferência do financiador no 
processo ou à fixação de uma remuneração considerada 
excessiva ou desproporcionada.
12 A controvérsia estende-se ao problema de saber se, 
sendo o acordo inválido, consente ele alguma forma de 
aproveitamento parcial da sua eficácia, designadamente, 
por via da redução (artigo 292.º do Código Civil), amputando 
do texto negocial a previsão autorizativa da ingerência do 
financiador na conduta processual da parte ou reduzindo a 
remuneração devida a valores considerados proporcionais 
ou adequados. Rejeitando ambas as possibilidades, por 
entender que a nulidade da cláusula relativa à remuneração 
do financiador constitui uma situação de invalidade total e 
insanável, Alexander Bruns, «Das Verbot der quota litis und 
die erfolgshonorierte Prozessfinanzierung», JuristenZeitung, 
55. Jahrg., Nr. 5, 2000, pp. 232-241 (p. 238), Id., «Third-
Party Financing in the Perspective of German Law – Useful 
Instrument for Improvement of the Civil Law Justice System 
or Speculative Immoral Investment?», Journal of Law, 
Economics & Policy, 8.3, 2012, pp. 525-548 (p. 539).

dor não é sequer o produto da autonomia da vontade 
desses titulares, resultando antes do acordo entre o 
autor da acção colectiva – tipicamente, uma associa-
ção ou fundação de defesa dos consumidores – e o 
financiador13.

Outras razões, como a preocupação de proteger a 
parte financiada contra a imposição de remunerações 
excessivas, embora no domínio circunscrito da tute-
la colectiva (inibitória e indemnizatória) de direitos 
atribuídos ou reconhecidos pela ordem jurídica eu-
ropeia, fazem avolumar este receio14. Argumenta-se 

13 O facto de os titulares dos interesses colectivos não 
intervirem como partes na negociação e na execução 
do contrato, a acrescer à circunstância de poder não 
ser a parte directamente financiada a suportar os custos 
do financiamento (quando as despesas com a acção 
forem pagas a partir das quantias arbitradas a título de 
indemnização e não distribuídas) podem vir a justificar a 
introdução, por via legislativa, de limitações à autonomia 
privada, designadamente, sob a forma da sujeição da 
contrapartida do financiamento a limites máximos. No 
panorama da discussão internacional sobre a regulação do 
direito do financiamento por terceiro dos custos do processo 
são várias as questões que, neste domínio permanecem 
em aberto: a da conveniência da previsão legal de uma 
remuneração máxima para o financiamento da acção; 
sendo esse o caso, a opção entre limites de tipo qualitativo 
ou de tipo quantitativo; sendo a segunda alternativa a 
seguida, haverá que definir o referente de aplicação do 
limite, se o objecto do pedido (o que não é aconselhável, 
por induzir uma inflacção do pedido formulado e do valor 
da acção), o objecto da decisão condenatória em termos 
globais (o que tem como inconveniente o de desincentivar 
uma distribuição eficaz das indemnizações) ou uma 
percentagem das quantias que hajam sido efectivamente 
distribuídas aos lesados: European Parliamentary Research 
Service (EPRS), Responsible private funding of litigation, 
February 2021, p. 22, disponível em https://www.
europarl.europa.eu/RegData/etudes/STUD/2021/662612/
EPRS_STU(2021)662612_EN.pdf. Particularmente 
determinante para a realização do princípio da primazia 
dos interesses dos lesados representados na acção popular 
é que as quantias indemnizatórias conseguidas através do 
cumprimento de uma sentença condenatória sejam afectas 
preferencialmente à satisfação dos respectivos créditos 
indemnizatórios, com a consequência de a satisfação dos 
créditos do terceiro financiador ter de ser realizada pelo 
remanescente das quantias não reclamadas pelos titulares 
não identificados naquela acção. Conforme referimos, 
é precisamente esta regra da satisfação prioritária das 
situações jurídicas dos titulares do interesse colectivo que 
encontramos consagrada no n.º 7 do artigo 19.º da lei 
portuguesa do Private Enforcement.
14 O Direito europeu parece ser sensível a esta preocupação. 
Cf., nesse sentido, a Recomendação da Comissão de 11 de 
Junho de 2013, nomeadamente, a recomendação n.º 16, 
al. c) (os Estados-Membros devem garantir que, nos casos 
em que uma acção de tutela colectiva for financiada por 
uma entidade terceira privada, é vedado a esta a cobrança 
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que o autor da acção não tem forçosamente os seus 
interesses alinhados com os interesses de todos os 
membros da classe representada – ele pode até não 
ser um dos titulares do interesse colectivo que se pro-
cura satisfazer através da acção –, e ainda que o direi-
to do financiador à remuneração, a constituir-se, não 
será satisfeito com meios próprios do autor, mas antes 
com o produto da prestação que o réu tiver realizado 
em cumprimento da sentença condenatória proferida 
na acção colectiva.

No entanto, faz-se notar que este perigo só é real 
no caso de o Direito vigente permitir que a remunera-
ção seja paga ao financiador antes de serem satisfeitos 
os créditos dos particulares institucionalmente repre-
sentados na acção colectiva. O risco de o interesse do 
financiador se sobrepor aos interesses dos particulares 
representados na acção colectiva já não se coloca nas 
ordens jurídicas em que, vigorando uma regra de gra-
duação entre os créditos dos representados, do autor 
da acção e do financiador, se determine que a pres-
tação realizada pelo réu seja preferencialmente afec-
ta à satisfação dos créditos dos primeiros. É essa, de 
resto, a situação vigente na ordem jurídica portugue-
sa (artigo 19.º, n.º 7 da Lei do Private Enforcement), 
conforme veremos mais detalhadamente adiante. 
Não deixamos, no entanto, de antecipar um aspecto 
da maior relevância: o argumento segundo o qual os 
acordos de financiamento dos custos da acção devem 
ser considerados proibidos sob pena de se permitir 
que um terceiro financiador obtenha uma vantagem 
indevida ou excessiva às custas dos particulares repre-
sentados na acção popular não vale num sistema que, 
como é o caso do sistema português, vê no crédito 
do financiador um crédito subordinado à prévia satis-

de juros excessivos) e a recomendação n.º 32 (os Estados-
Membros devem assegurar que, além dos princípios gerais 
de financiamento, nos casos de financiamento de tutela 
colectiva indemnizatória por entidade terceira privada, é 
proibido adoptar como critério aferidor da remuneração 
devida ao financiador, ou da taxa de juro por esta cobrada, 
o montante do pagamento obtido ou da indemnização 
atribuída, salvo se o financiamento for regulado por uma 
autoridade pública para assegurar os interesses da parte). 
Sobre a recomendação da Comissão, Ralf Deutlmoser, 
«Die Büchse der Pandora; Kollektiver Rechtsschutz in 
Europa», Europäische Zeitschrift für Wirtschaftsrecht, 2013, 
pp. 652-656. Para uma visão crítica: Rolf Hempel, «War 
da nicht noch etwas? – Zum kollektiven Rechtsschutz 
im Kartellrecht», Neue Zeitschrift für Kartellrecht, 2013, 
pp. 494-501; Carsten Krüger/Andreas Weitbrecht, 
«Kollektiver Rechtsschutz im Kartellrecht», in Handbuch 
Private Kartellrechtsdurchsetzung, Andreas Fuchs/Andreas 
Weitbrecht (Hrsg.), 1. Auflage, C. H. Beck, München, 2019, 
pp. 745-788, Rdr. 149 (as restrições à remuneração do 
financiamento por terceiro são desnecessárias e, de todo o 
modo, dificilmente praticáveis).

fação dos interesses dos lesados. Acresce não poder 
o financiador reclamar directamente o direito a ser 
remunerado a expensas da prestação indemnizatória; 
o terceiro financiador não tem o estatuto de credor 
reclamante na acção de condenação. Os valores que 
a este poderão vir a ser prestados deverão, ao invés, 
ser reclamados e atribuídos ao autor da acção popular 
que pode ser compensado dos custos que ele suporta 
com tal remuneração. E numa linha de razões bem 
mais importante, o próprio autor da acção popular só 
será compensado do custo que tiver suportado com 
o financiamento se os representados, na qualidade 
de titulares legítimos da indemnização decidirem não 
exercer o seu direito à percepção efectiva da indemni-
zação atribuída no prazo razoável que tiver sido fixa-
do pelo tribunal (artigo 19.º, n.º 7, da Lei do Private 
Enforcement). Mas aqui nada há de extraordinário no 
que toca aos interesses dos lesados: o direito à indem-
nização sempre deixaria de poder ser exercido se a 
indemnização individual não fosse reclamada. Neste 
caso, haveria que dar destino a valores não atribuídos 
aos concretos lesados; a solução sempre foi a da sua 
reversão para um terceiro, nomeadamente para o Es-
tado (artigos 19.º, n.º 8 da Lei do Private Enforcement 
e 22.º, n.º 5 da Lei de Acção Popular). Por tudo isto, 
não fica o representado colocado numa situação pior 
do que aquela em que estaria se não tivesse havido 
financiamento.

8. Outros riscos têm sido identificados na prática 
processual, em especial, na arbitragem, como o de o 
financiador revelar, afinal, não dispor dos meios para 
cumprir as obrigações assumidas, quer perante a par-
te financiada, quer relativamente à parte demandada 
na acção, no caso de esta vir a obter uma decisão 
favorável e dispuser de uma pretensão relativa ao pa-
gamento das custas e despesas por si suportadas. Ou 
ainda o perigo, vendo a probabilidade de a parte fi-
nanciada conseguir uma decisão favorável no decurso 
da acção, de o financiador fazer cessar ilicitamente 
o contrato de financiamento, com isso frustrando a 
confiança da parte financiada na obtenção de finan-
ciamento de que ainda precisasse (na instrução da 
causa ou na solicitação de pareceres jurídicos, por 
exemplo)15. 

9. A ausência de um «contrapeso» ao poder fáctico 
de influência do terceiro financiador, ou de uma ga-
rantia institucional da primazia dos interesses da parte 
financiada, revela-se, segundo alguns, mais proble-

15 Alexander Bruns, «Third-Party Financing in the Perspective 
of German Law – Useful Instrument for Improvement of 
the Civil Law Justice System or Speculative Immoral 
Investment?», Journal of Law, Economics & Policy, 8.3, 
2012, pp. 525-548 (p. 530).
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mática nas situações em que existir uma relação de 
especial proximidade entre o financiador e o manda-
tário da parte financiada, o que seria particularmen-
te visível quando, como é a regra, a remuneração do 
segundo for devida ou prestada directamente através 
do primeiro. Uma das razões invocadas contra a ad-
missibilidade dos acordos de financiamento é a de 
que eles promovem o perigo de o mandatário judicial 
deixar de orientar a sua conduta pelas normas deon-
tológicas que regem a sua profissão16.

O «sobreincentivo económico» decorrente de a re-
muneração do mandatário ser devida pelo financiador 
e não pela parte e de aquela remuneração depender 
(no todo ou em parte) do resultado da acção pode-
ria levá-lo a deixar de adoptar a conduta conforme 
com o melhor interesse do mandante, nomeadamen-
te, quando essa conduta não fosse a desejada pelo 
terceiro financiador. Igualmente se criaria o risco da 
violação do dever de exercer o mandato no interesse 
público da realização da justiça e da proibição de não 
litigar contra a verdade ou contra o Direito. De acor-
do com esta perspectiva, os acordos de financiamento 
seriam menos atentatórios da deontologia profissional 
do advogado do que a convenção da quota litis, ainda 
assim comprometendo o dever de objectividade na 
prossecução dos interesses do mandante e, a prazo, 
contribuindo para o descrédito social, tanto das fun-
ções de interesse público desenvolvidas pelos advo-
gados como do próprio sistema judicial de aplicação 
do Direito.

10. O comprometimento dos deveres do advoga-
do é, aliás, uma das razões pela quais, em certas or-
dens jurídicas, como a alemã e a austríaca, se tem, 
por vezes, defendido a nulidade dos contratos de fi-
nanciamento por terceiro das despesas da acção, seja 
a partir de um alargamento do campo de aplicação 
da norma proibitiva da quota litis17, seja consideran-

16 Alexander Bruns, «Das Verbot der quota litis und die 
erfolgshonorierte Prozessfinanzierung», JuristenZeitung, 
55. Jahrg., Nr. 5, 2000, pp. 232-241 (p. 236), Id., «Third-
Party Financing in the Perspective of German Law – Useful 
Instrument for Improvement of the Civil Law Justice 
System or Speculative Immoral Investment?», Journal of 
Law, Economics & Policy, 8.3, 2012, pp. 525-548 (p. 535). 
Na perspectiva do Direito suíço, Benjamin Schumacher, 
Prozessfinanzierung – erfolgshonorierte Fremdfinanzierung 
von Zivilverfahren, Schulthess, Zürich, 2015, pp. 177 e ss..
17 Esse resultado interpretativo é, umas vezes, defendido 
com o argumento de que a posição do financiador é 
valorativamente equivalente ao comportamento do 
advogado (na medida em que a prestação efectuada pelo 
financiador, envolvendo ou não a prestação de informações 
acerca da situação jurídica do credor, é instrumental ao 
exercício da sua pretensão processual), noutras, a partir 
da ideia de que as normas da deontologia profissional não 

do que se mostra atentatória dos bons costumes, por 
ofender o núcleo ético-jurídico fundamental das nor-
mas que conformam o comportamento profissional 
do mandatário judicial18.

Mesmo aí, porém, esse entendimento não se tem 
afirmado como o dominante, tendo a doutrina e a ju-
risprudência maioritárias vindo a defender, pelo me-
nos como orientação geral, a validade dos acordos de 
financiamento dos custos processuais19. O financiador 
não pode ser equiparado ao mandatário judicial, não 
podendo agir no processo em nome da parte: o exer-
cício de influência sobre a conduta da parte, a existir, 
assume ali uma natureza qualitativamente diversa. A 

proíbem apenas o mandatário judicial, mas qualquer terceiro 
que auxilie a parte na acção de aproveitar o resultado da 
decisão que nessa acção vier a ser proferida ou, ainda, a 
partir da ideia que seria suficiente que quem participasse 
no resultado da acção não fosse apenas a parte, mas um 
terceiro de quem dependesse a remuneração do advogado, 
para que ficassem comprometidas a independência 
deste último, bem como alinhamento dos seus interesses 
com os interesses da parte que representa. Com maiores 
desenvolvimentos, Roland Parzmayr/Thomas Schobel, 
«Prozessfinanzierung: zulässiges Erfolgshonorar oder 
verbotene quota litis?», Österreichische Juristen Zeitung, 
2011, pp. 533-539 (pp. 537-8);  Heinz Krejci, «Gilt das 
Quota-litis-Verbot auch für Prozessfinanzierungsverträge?», 
Österreichische Juristen Zeitung, 2011, pp. 341-350 (pp. 
346 e ss.); Alexander Bruns, «Das Verbot der quota litis und 
die erfolgshonorierte Prozessfinanzierung», JuristenZeitung, 
55. Jahrg., Nr. 5, 2000, pp. 232-241 (pp. 236 e ss.), Id., 
«Third-Party Financing in the Perspective of German Law – 
Useful Instrument for Improvement of the Civil Law Justice 
System or Speculative Immoral Investment?», Journal of 
Law, Economics & Policy, 8.3, 2012, pp. 525-548 (pp. 534 
e ss.).
18 Alexander Bruns, «Das Verbot der quota litis und die 
erfolgshonorierte Prozessfinanzierung», JuristenZeitung, 
55. Jahrg., Nr. 5, 2000, pp. 232-241 (p. 236), Id., «Third-
Party Financing in the Perspective of German Law – Useful 
Instrument for Improvement of the Civil Law Justice System 
or Speculative Immoral Investment?», Journal of Law, 
Economics & Policy, 8.3, 2012, pp. 525-548 (pp. 534-5).
19 No Direito austríaco: Alexander Klauser, «Von der 
„Sammelklage nach österreichischem Recht“ zur 
echten Gruppenklage», Ecolex, 2005, pp. 744-747, Id., 
«Prozessfinanzierung, Rechtsfreunde, quota litis und 
Sammelklage», Zeitschrift für Verbraucherrecht, 2013, pp. 
12-16; Paul Oberhammer, «Sammelklage, quota litis und 
Prozessfinanzierung», Ecolex, 2011, pp. 972-980; Georg 
E. Kodek, «Massenverfahren und Verfahrensmassen: Einige 
Gedanken zur aktuellen Diskussion», Zak, 2012, pp. 66-69. 
No Direito alemão: Matthias Homberg, Erfolgshonorierte 
Prozessfinanzierung, Alma Mater, 2006, pp. 142 e 
ss.; Michael Breyer, Konstenorientierte Steuerung des 
Zivilprozesses: Das deutsche, englische und amerikanische 
Prozesskostensystem im Vergleich, Mohr Siebeck, Tübingen, 
2006, pp. 238 e ss..
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isto se soma que, ainda que seja o financiador a su-
portar as despesas com o mandato judicial, as regras 
que impõem limites para a fixação da remuneração 
continuam a aplicar-se. De resto, esta observação é 
válida para afastar o perigo do descuramento, pelo 
mandatário, dos interesses da parte: a deontologia 
profissional impõe-se por si e a reacção da ordem ju-
rídica aos comportamentos ilícitos deve ter lugar em 
sede própria – a da responsabilidade civil e disciplinar 
do advogado – não devendo contaminar a validade e 
a eficácia do acordo de financiamento. Se assim não 
for, prejudica-se a parte financiada, vedando-lhe à 
partida a possibilidade de aceder ao auxílio económi-
co do terceiro que se mostra necessário ao exercício 
jurisdicional do seu direito.

11. Por fim, uma quarta ordem de razões levaria 
a concluir pela inadmissibilidade dos acordos de fi-
nanciamento por terceiro dos custos da acção, esta 
respeitante ao plano das relações entre as partes no 
processo em vista da qual é prestado o financiamen-
to. Mais precisamente, argumenta-se que, ao permitir 
que o autor possa beneficiar do apoio económico de 
um financiador, se acaba por inverter o problema da 
desigualdade de armas entre as partes, uma vez que 
o réu não teria a mesma possibilidade de transferir 
para um terceiro nem as despesas, nem os riscos as-
sociados ao exercício do seu direito de defesa20. Não 
estaria em causa uma impossibilidade de jure, mas 
uma impossibilidade de facto, ditada pela ausência 
de um mercado para o financiamento dos custos da 
defesa. A suposta dificuldade do réu em aceder ao fi-
nanciamento dos custos da defesa teria como motivo 
o facto de o réu não ter «nada a oferecer» ao tercei-
ro financiador: a procedência da defesa apresentada 
pelo réu conduz à improcedência do pedido e esta, 
por sua vez, é insusceptível de gerar um acréscimo 
ao seu património. A transferência para um financia-
dor dos custos conexos com o exercício do direito de 
defesa só poderia ser aceite por um financiador ra-
cional mediante um prémio de risco: isso implicaria 
um incremento dos riscos e dos custos pré-existentes 
do lado do réu, o que demonstraria que os acordos 
de financiamento do contencioso só aparentemente 
seriam idóneos a promover a igualdade entre as par-
tes21 – os mesmos benefícios conseguidos pelo autor 

20 Alexander Bruns, «Das Verbot der quota litis und die 
erfolgshonorierte Prozessfinanzierung», JuristenZeitung, 55. 
Jahrg., Nr. 5, 2000, pp. 232-241 (pp. 237-8), Id., «Third 
party Financing in the Perspective of German Law – Useful 
Instrument for Improvement of the Civil Law Justice System 
or Speculative Immporal Investment?», Journal of Law, 
Economics & Policy, 8.3, 2012, pp. 525-548 (pp. 537-9).
21 Alexander Bruns, «Third party Financing in the Perspective 
of German Law – Useful Instrument for Improvement of 

(designadamente, as melhores condições prático-eco-
nómicas para o exercício jurisdicional do seu direito e 
a possibilidade de litigar sem o risco do desaproveita-
mento de despesas próprias) não podem ser obtidos 
pelo réu.

3. Serão procedentes os argumentos contra a 
admissibilidade dos acordos de financiamento, 
por terceiro, dos custos da acção?

12. Que dizer de tudo isto? São as razões aponta-
das adequadas a justificar a ilicitude ou a invalidade 
dos acordos de financiamento por terceiro dos custos 
da acção? Ou pode com base nelas considerar-se ser 
inadmissível a acção que o autor tiver proposto com 
recurso a financiamento prestado por terceiro?

Supomos que a resposta a estas perguntas seja ne-
gativa.

13. Na verdade, a orientação que se vai afirman-
do como dominante, quer no espaço jurídico-cien-
tífico22, quer nas recomendações internacionalmente 
vigentes23, quer no âmbito da política legislativa da 

the Civil Law Justice System or Speculative Immporal 
Investment?», Journal of Law, Economics & Policy, 8.3, 2012, 
pp. 525-548, loc. cit.: supondo que um terceiro estivesse 
disponível para financiar os custos da defesa do réu contra 
o pagamento de uma quantia equivalente àquela que um 
financiador comummente exige ao autor – entre 20% a 
50% do valor do litígio – o resultado não deixaria de ser o 
de um tratamento desigual entre as partes. O autor poderia 
optar entre pagar ao financiador o equivalente a parte do 
seu interesse ou suportar o risco do desaproveitamento 
das despesas com a propositura da acção, ao passo que o 
réu, para transferir para terceiro os custos da defesa, teria 
sempre de suportar o equivalente a uma parte da prestação 
que lhe fosse exigida pelo autor.
22 Além dos autores anteriormente citados: Christopher 
Hodges/Stefan Vogenauer/Magdalena Tulibacka, «The Oxford 
Study on Costs and Funding of Civil Litigation», in The Costs 
and Funding of Civil Litigation – A comparative perspective, 
Christopher Hodges/Stefan Vogenauer/Magdalena Tulibacka 
(ed.), Hart Publishing, Portland, 2010, pp. 3-184 (pp. 106-
7); Keith N. Hylton, «Toward a Regulatory Framework for 
Third-Party Funding of Litigation», De Paul Law Review, 63, 
2014, pp. 527-545.
23 Nesse sentido, na preparação das Regras-Modelo 
aplicáveis ao Processo Civil, o ELI e o UNIDROIT decidiram 
afastar quer a solução de proibir de forma estrita o third-
party funding, quer a opção diametralmente oposta de um 
laissez-faire que restringisse as exigências nesta matéria ao 
plano da regulação das empresas dedicadas ao litigation 
finance, para adoptar uma via intermédia, que assenta 
sobre uma permissão genérica de celebração deste tipo de 
acordos – inclusivamente, no domínio das acções colectivas 
–, a conjugar com a vigência de certos limites em matéria 
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União Europeia24, é decididamente a de aceitar a ad-
missibilidade do financiamento por terceiro dos cus-
tos associados ao exercício do direito de acção com 
âmbito geral, sem deixar de cuidar por uma regulação 
adequada dos interesses em confronto, por forma a 
operar uma concretização prática entre o exercício do 
direito de acesso aos tribunais e ao Direito dos «pe-
quenos litigantes», o princípio da primazia dos seus 
interesses no exercício do direito de acção popular e a 
preocupação sistémica com o funcionamento normal 
e eficaz do sistema de administração da justiça.

14. É, de resto, expectável que o third-party funding 
seja em breve objecto de regulação a nível europeu. 
Na sequência da preparação de um estudo relativo ao 
impacto económico da adopção de medidas regula-
tórias nesta matéria25, foi apresentada no Parlamento 
Europeu uma proposta de resolução, recomendando 
à Comissão que apresente uma proposta de Direc-
tiva que venha fixar um enquadramento normativo 
comum no espaço europeu relativamente à activida-
de de financiamento dos custos do processo, e apre-
sentando, em anexo, uma recomendação quanto ao 
conteúdo da proposta a apresentar pela Comissão26. 
Fazemos, aliás, notar que o princípio favorável à ce-
lebração de acordos deste tipo, embora não afirmado 
de forma expressa, avulta já das soluções constantes 
da Directiva n.º 2020/1828, relativa às acções colecti-
vas tendentes a obter a tutela dos interesses dos con-
sumidores27.

O primeiro aspecto a sublinhar desta recomenda-
ção é que o Parlamento Europeu não visa a introdu-

de remuneração do financiador e da imposição à parte 
financiada de obrigações relativas à actuação no processo 
financiado: v. Rule 245 e o Comentário n.º 3, p. 428.
24 No citado estudo do Parlamento Europeu, European 
Parliamentary Research Service (EPRS), Responsible private 
funding of litigation, February 2021, p. 33, conclui-se 
que a aprovação, no quadro europeu, de uma regulação 
do financiamento por terceiro dos custos da acção traria 
aumentos significativos de bem-estar, com uma estimativa 
da criação de riqueza entre 187 e 229 milhões de euros 
(considerando, respectivamente, um cenário de «regulação 
moderada» e um cenário de «regulação forte»). Com 
interesse, v. também o estudo do U.S. Chamber Institute 
for Legal Reform, Unchartered Waters: Analysis of TPLF 
in European Collective Redress, de 2019 (disponível em 
https://instituteforlegalreform.com/research/uncharted-
waters-analysis-of-tplf-in-european-collective-redress/).
25 O documento intitula-se «Responsible Private Funding of 
Litigation», foi elaborado pelos Serviços de Investigação do 
Parlamento Europeu em Março de 2021, e já foi por nós 
citado anteriormente.
26 Draft report with recommendations to the Commision 
on Responsible private funding of litigation, 17.6.2021, 
2020/2130 (INL).
27 M. Voit, Sammelklagen und ihre Finanzierung, Nomos, 
2021, pp. 228 e ss..

ção de uma norma proibitiva do third-party litigation 
funding. O financiamento por terceiro dos custos pro-
cessuais é descrito como uma realidade económica 
actual e como um serviço prestado no mercado eu-
ropeu por largas dezenas de empresas. Embora pro-
ponha uma regra de respeito pela competência dos 
Estados-Membros para, à luz dos Direitos nacionais, 
decidirem sobre a autorização da actividade do third 
party funding28, a orientação fundamental do Parla-
mento Europeu não é, de modo algum, a de proibir a 
celebração deste tipo de negócios jurídicos, mas an-
tes o de assegurar o cumprimento de um conjunto 
alargado de exigências, quer de Direito privado (por 
exemplo, do cumprimento deveres do financiador no 
período pré-contratual e na execução do contrato), 
quer de Direito público (como o cumprimento de exi-
gências de carácter regulatório, por exemplo, relativas 
à observância de requisitos mínimos em termos de ca-
pitais próprios do financiador).

Entre outros aspectos, as recomendações do Parla-
mento Europeu compreendem:

- 	 a implementação de um sistema de autoriza-
ção para os litigation funders, impondo exi-
gências ao nível do corporate governance e da 
supervisão externa, por forma a assegurar que 
o financiamento seja exclusivamente prestado 
por sociedades que cumpram requisitos míni-
mos em termos de transparência, de governo 
societário, de requisitos mínimos de capitais 
próprios, e de cumprimento de deveres fidu-
ciários na relação com clientes e potenciais be-
neficiários (ponto 4 e artigos 5.º, 6.º e 7.º da 
Proposta de Directiva);

- 	 a nulidade dos acordos de financiamento cele-
brados por pessoas não autorizadas ao exercí-
cio dessa actividade (artigo 13.º, n.º 1 da Pro-
posta de Directiva);

- 	 a atribuição a uma autoridade pública inde-
pendente da competência para a supervisão 
dos financiadores e que, compreende, entre 
outros poderes, o de apreciar queixas com 
fundamento na violação, pelo financiador, do 
Direito europeu e nacional (artigos 8.º a 10.º 
da Proposta de Directiva);

- 	 a proibição do exercício de controlo do pro-
cesso pelo financiador, seja em termos formais, 
por exemplo, através da atribuição ao finan-
ciador do direito a determinar a conduta da 
parte no processo, seja em termos informais, 
como a ameaça da resolução ou denúncia do 
contrato (ponto 5 e artigo 13.º, n.º 2, da Pro-
posta de Directiva);

- 	 a adopção de medidas adequadas a prevenir 

28 Artigos  4.º e 5.º da Proposta de Directiva.
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e a gerir os conflitos de interesses, designa-
damente, entre o financiador e o advogado, 
sobretudo nas situações em que exista uma 
relação especial e continuada entre ambos 
(por exemplo, através de acordos de finan-
ciamento de um conjunto de acções - «por-
tfolio funding»), e que compreende, entre 
outras propostas, a previsão de um dever de 
informação da contraparte acerca da existên-
cia do acordo de financiamento e da descrição 
da relação entre o financiador e alguma das 
partes envolvidas no litígio (ponto 6 e artigo 
12.º da Proposta de Directiva);

- 	 a previsão de uma norma que restrinja o di-
reito ao financiador a fazer cessar o contrato 
à verificação de certos pressupostos, previstos 
na lei de forma taxativa, por forma a evitar o 
perigo de o autor se ver confrontado com a 
necessidade de suportar, sozinho, os custos 
de uma acção que só decidira propor por ter 
confiado no cumprimento das obrigações do 
financiador (ponto 7 e artigo 14.º da Proposta 
de Directiva);

- 	 a previsão de uma norma que impute direc-
tamente ao financiador as custas da parte 
demandada, em caso de improcedência do 
pedido formulado no processo financiado, 
tornando-o solidariamente responsável com 
a autora por esses custos, e que exclua a ad-
missibilidade de uma limitação contratual da 
responsabilidade do financiador nessa hipó-
tese (ponto 8 e artigos 13.º, n.º 5, e 17.º da 
Proposta de Directiva);

- 	 a previsão de uma norma que limite a remune-
ração devida ao financiador segundo uma lógi-
ca de proporcionalidade e que só em situações 
excepcionais a remuneração do financiador 
possa prejudicar a atribuição aos autores (ou 
outros beneficiários) de um mínimo de 60% 
do valor da prestação devida pela demandada 
em consequência de uma sentença condena-
tória ou de uma transacção (ponto 9 e artigo 
13.º, n.º 4 da Proposta de Directiva);

- 	 a imposição à parte financiada e ao seu advo-
gado de deveres de informação e de transpa-
rência relativamente à contraparte e ao tribu-
nal no que respeita à vigência de um acordo 
de financiamento (ponto 10 e artigo 15.º da 
Proposta de Directiva).

15. Também na ordem jurídica portuguesa não 
existe qualquer norma que proíba a celebração de 
acordos de financiamento dos custos do processo29. 

29 No sentido da admissibilidade geral dos acordos de 

Não porque este contrato não encontre expressa pre-
visão legal, mas, acima de tudo, porquanto as diversas 
regras gerais que determinam a inadmissibilidade de 
certos contratos não admitem aquele resultado30.

Se nenhuma norma obsta à celebração deste tipo 
de acordos, é forçoso concluir que a sua celebração 
é válida e lícita, por imposição do princípio da au-
tonomia privada (artigo 405.º do Código Civil), que 
é também uma das dimensões do direito constitu-
cionalmente consagrado ao livre desenvolvimento 
da personalidade (artigo 26.º da Constituição da Re-
pública Portuguesa) e uma das formas de exercício 
da iniciativa privada (artigo 61.º da Constituição da 
República Portuguesa). Este aspecto é, só por si, sufi-
ciente para que se conclua pela admissibilidade, quer 
do acordo de financiamento, quer da acção proposta 
com recurso aos meios por ele facultados. As razões 
da desconfiança relativamente ao third party finance 
agreements não podem sobrepor-se ao argumento de 
que o sistema de direito privado assenta no princípio 
estruturante da autonomia privada: as partes podem 
vincular-se aos efeitos jurídicos que desejem a me-
nos que o acto de auto-regulamentação de interesses 
colida com algum dos limites que o Direito objectivo 
conheça, como ocorre com a ordem pública, os bons 
costumes ou a lei imperativa.

16. A conclusão de que os acordos de financiamen-
to dos custos do processo devem ser considerados ad-
missíveis no Direito português decorre ainda de ra-
zões de outra ordem. A tese da sua proibição merece 
ser rejeitada, não só por constituir uma solução impra-
ticável, mas também desnecessária para assegurar os 
fins que visa atingir e, bem assim, por pressupor restri-
ções inadequadas e desproporcionadas a outros inte-
resses protegidos e com tutela constitucional, como a 
autonomia privada (artigo 18.º, n.º 2 da Constituição 
da República Portuguesa).

Em primeiro lugar, cumpre reconhecer que a nor-
ma que obrigasse a valorar como ilícitos ou inefica-
zes os acordos de financiamento estaria condenada 

financiamento dos custos do processo, além dos autores 
já citados anteriormente, Henrique Sousa Antunes, «Class 
actions, group litigation & other forms of collective litigation 
(portuguese report)», Christopher Hodges/Stefan Vogenauer/
Magdalena Tulibacka, «The Oxford Study on Costs and 
Funding of Civil Litigation», in The Costs and Funding of 
Civil Litigation – A comparative perspective, Christopher 
Hodges/Stefan Vogenauer/Magdalena Tulibacka (ed.), Hart 
Publishing, Portland, 2010, pp. 467-482 (p. 478)
30 A conformidade dos acordos de financiamento com as 
normas gerais que impõem limites à autonomia privada 
(como o respeito pelos bons costumes e pela proibição 
da usura) serão objecto da nossa atenção em momento 
ulterior do presente texto).



14

O financiamento por terceiro das despesas conexas com a acção popular de private enforcement. O Caso português.

à ineficácia. Com efeito, a parte que tiver robustez 
financeira própria para suportar os custos de uma 
operação de transferência de risco, já dispõe hoje de 
um conjunto muito alargado de formas de aceder ao 
financiamento de que precisa para suportar os cus-
tos inerentes à propositura da acção. Isso não sucede 
com uma parte cujo património é incapaz de permitir 
o acesso ao crédito ou de se financiar com o recurso 
a capitais próprios da parte. 

Incluem-se no primeiro conjunto de hipóteses, 
além do contrato de mútuo (de que é exemplo mais 
representativo o mútuo bancário), a cessão de crédi-
tos, incluindo aqui a cessão do próprio crédito que a 
parte pretende que seja satisfeito através da acção (cfr. 
artigos 579.º a 581.º do Código Civil)31. A generosida-
de com que é admitida a cessão de créditos litigiosos 
na ordem jurídica portuguesa constitui, de resto, um 
indício inequívoco de que o nosso sistema rejeitou a 
solução de proibir que um terceiro, que não seja titu-
lar do direito, mas apenas de um interesse indirecto 
na causa, possa intervir no processo e, por essa via, 
tentar influenciar o conteúdo da decisão. Repare-se 
que uma das funções económicas e sociais primeiras 
da cessão de créditos é precisamente a de financiar o 
cedente que tipicamente renuncia ao proveito futuro 
do recebimento da prestação devida pela vantagem 
actual da prestação pelo cessionário; este o preço ou 
contrapartida da cessão do seu direito. Ora, a lei pro-
cessual reconhece ao cedente a legitimidade para agir 
no processo como parte, no interesse e por conta do 
cessionário, que passou a ser o titular legítimo das si-
tuações jurídicas a que se refere o objecto da acção 
(artigo 263.º, n.º 1 do Código de Processo Civil)32. A 
situação de não congruência entre a titularidade da 
situação jurídica substantiva e a legitimidade proces-
sual só cessa em caso de substituição processual do 
cedente pelo cessionário, através da habilitação (ar-
tigo 263.º, n.º 2 do Código de Processo Civil). Note-
-se também que, no Direito português, a cessão de 
créditos litigiosos só é proibida quando o crédito for 
transmitido a uma pessoa que, em virtude da sua pro-
fissão, possa determinar ou influenciar a decisão da 

31 Aproximando, de um ponto de vista prático e económico, 
a cessão dos créditos indemnizatórios de todos pessoas 
lesadas por uma mesma prática lesiva ao autor que actua 
no processo por sua conta e no seu interesse dos acordos 
de financiamento das despesas da acção por terceiro, Astrid 
Stadler, «Die Bündelung von gleichgerichtenen Ansprüchen 
durch Inkassozession», Juristenzeitung, n.º 12, 2014, pp. 
613-622 (pp. 614-5: «Zivilprozesse als Investitition»).
32 V., com desenvolvimento, Paula Costa e Silva, Repensando 
a transmissão da coisa ou direito em litígio – Ainda um 
contributo para o Estudo da Substituição Processual (Uma 
segunda Edição?), Coimbra Editora, Coimbra, 2009, pp. 
183 e ss..

causa, como juízes, magistrados do Ministério Públi-
co, funcionários de justiça ou mandatários judiciais. A 
proibição limita-se, pois, a evitar o exercício disfun-
cional – e penalmente ilícito – das funções de interes-
se público cometidas aos intervenientes no processo 
(artigo 581.º do Código Civil).

O facto de a cessão do crédito poder assumir uma 
forma de financiamento da acção pela qual se pre-
tende fazer valer esse crédito é demonstrado pela 
circunstância de, em certas ordens jurídicas, ser preci-
samente esse o modelo vigente a título de third party 
litigation funding. É esse o caso dos Países Baixos33 e 
da Áustria34.

33 Nos Países Baixos, existem duas formas admissíveis 
de tutela colectiva, uma acção colectiva comum, 
essencialmente assente no modelo da auto-inclusão (opt-
in) e uma outra, fundada no artigo 3:305a do Código Civil 
neerlandês, que segue o modelo da auto-exclusão (opt-out) 
e que, desde 1 de janeiro de 2020, pode ser utilizada para 
obter o ressarcimento de danos de massas («Wet Collectieve 
Afwikkeling Massaschade», «WCAM»). As diferenças entre 
as duas formas de tutela colectiva reflectem-se também nas 
diferentes formas de financiamento dos custos processuais 
da parte: na acção colectiva opt-in, os tribunais têm admitido 
a cessão dos créditos indemnizatórios pelos particulares 
lesados, seja à associação ou fundação que os representa na 
acção, seja a um fundo constituído com o fim de assegurar 
a cobertura dos custos processuais e controlado por aquela 
associação ou fundação, considerando infundados os 
argumentos de que esses preceitos seriam violadores da 
ordem pública ou poriam em causa o processo equitativo.  
I. Tsankova, «Funding of Mass Disputes: Lessons from the 
Netherlands», George Mason Journal of Law, Economics & 
Policy, 8 (2012), pp. 577-583, Id., «Collective Settlements 
in the Netherlands: Some Empirical Observations», A. 
Stadler/C. Hodges (Ed.), Resolving Mass Disputes: ADR and 
Settlement of Mass Claims, Edward Elgar, 2013, pp. 91-105 
(pp. 100 e ss.); J. Kortmann/S. Mineur, «Netherlands», B. 
Rodger/M. Sousa Ferro/F. Marcos (Ed.), The EU Antitrust 
Damages Directive, Oxford Univ. Press, Oxford, 2018, pp. 
271-289 (pp. 286-7).
34 Na ordem jurídica austríaca, ao abrigo do modelo específico 
de coligação de autores lesados («Sammelklagen»), tem-se 
admitido a cessão dos créditos indemnizatórios discutidos 
na acção a uma associação de representação dos interesses 
dos consumidores: Erika Wagner, «Rechtsprobleme der 
Fremdfinanzierung von Prozessen», Juristische Blätter, 
2001, pp. 416-441.; Roland Parzmayr/Thomas Schobel, 
«Prozessfinanzierung: zulässiges Erfolgshonorar oder 
verbotene quota litis?», Österreichische Juristen Zeitung, 
2011, pp. 533-539; Georg E. Kodek, «Massenverfahren 
und Verfahrensmassen: Einige Gedanken zur aktuellen 
Diskussion», Zak, 2012, pp. 66-69. No Direito alemão, 
sobre a admissibilidade do modelo da Inkassozession 
como forma de financiar as despesas do processo e os 
seus limites, entre muitos Astrid Stadler, «Die Bündelung 
von gleichgerichtenen Ansprüchen durch Inkassozession», 
Juristenzeitung, n.º 12, 2014, pp. 613-622 (pp. 617 e ss.).
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17. Além da cessão de créditos – e de figuras aná-
logas, como o «factoring» – a parte pode recorrer a 
outras formas igualmente lícitas de transferir para um 
terceiro os custos do processo35. Pense-se num con-
trato típico de mútuo, incluindo o mútuo bancário. 
De facto, à luz do Direito vigente, a parte pode ser 
financiada por uma instituição de crédito, a qual, por 
sua vez, pode compreensivelmente reservar para si 
o poder de participar na gestão processual, de for-
ma directa ou indirecta (por ex., estipulando como 
«covenant» a não celebração de negócios processuais 
sem o seu consentimento). O contrato de seguro de 
protecção jurídica (artigos 167.º e ss. do Decreto-Lei 
n.º 72/2008, que dispõe sobre o regime jurídico do 
contrato de seguro) permite idêntico resultado.

No limite, o financiamento por terceiro dos custos 
processuais pode ser assegurado por via de interpos-
ta pessoa (como uma sociedade do mesmo grupo ou 
uma sociedade constituída para o efeito) ou através 
da participação no próprio capital da autora (no caso 
de esta assumir uma forma societária). A hipótese de 
proibir a celebração deste tipo de negócios com a fi-
nalidade de financiar os custos processuais da parte 
pode, por isso, ser imediatamente rejeitada, uma vez 
que ela estaria, em face da existência de tipos inequi-
vocamente lícitos com idêntica finalidade, condenada 
a ser uma norma ineficaz.

18. Além de se revelar impraticável, a solução de 
proibir o financiamento por terceiro dos custos pro-
cessuais da parte constituiria também uma medida 
inadequada, desnecessária e desproporcionada.

De facto, os argumentos que vêm sendo aduzidos 
contra os acordos de financiamento fundam-se ape-
nas num perigo abstracto para a lesão de certos direi-
tos ou bens jurídicos. A solução de proibi-los, e com 
isso privar as partes do exercício satisfatório da sua 
liberdade negocial, seria uma forma inadequada de 
realizar a teleologia dessa proibição; os riscos que lhes 
estão associados podem ser contidos de uma forma 
mais adequada36, quer isto dizer, as finalidades de po-
lítica legislativa que se procuram alcançar através da 
inadmissibilidade podem ser conseguidas por outras 
vias, com maior eficiência e sem obrigar ao custo ele-
vado da limitação da liberdade negocial. 

35 Carsten Krüger/Andreas Weitbrecht, «Kollektiver 
Rechtsschutz im Kartellrecht», in Handbuch Private 
Kartellrechtsdurchsetzung, , Andreas Fuchs/Andreas 
Weitbrecht (Hrsg.), 1. Auflage, C. H. Beck, München, 2019, 
pp. 745-788.
36 Brian Fitzpatrick, «Can and Should the New Third-Party 
Litigation Financing Come to Class Actions?», Theoretical 
Inquires in Law, vol. 19.1, 2018, pp. 109-123; Ronen 
Avraham/Anthony Sebok, «An Empirical investigation of third 
party consumer litigant funding», Cornell Law Review, 104, 
2018-9, pp. 1133-1179 (pp. 1172 e ss.).

a)	 A conformidade dos third-party 
agreements com os interesses de ordem 
geral

19. Centremos, agora, a nossa atenção nos riscos 
conexos com a boa administração da justiça. Neste 
plano, o aspecto essencial está em reconhecer que o 
problema do excesso de litigância, motivado ou não 
pela propositura de acções temerárias ou carecidas 
de fundamento, não se combate negando o acesso 
aos tribunais a quem procura legitimamente aceder 
a eles, nem tão-pouco assegurando que a propositu-
ra das acções com fundamento se mantém inviável 
por motivo de insuficiência de meios do autor. An-
tes importa reconhecer que a formulação de pedidos 
injustificados é um problema processual de outra or-
dem, que encontra uma resposta adequada no direi-
to vigente, seja no proferimento de uma decisão de 
improcedência, seja na exclusão ou na restrição do 
direito de acção com fundamento no abuso do direi-
to37, seja ainda na hipótese da responsabilidade do 
autor pelos danos causados à contraparte, nos termos 
previstos no tipo delitual específico da litigância de 
má fé (artigo 542.º do Código de Processo Civil)38. O 
problema da dedução dos pedidos infundados não 
está no acordo de financiamento, mas na inidoneida-
de do exercício jurídico da parte39.

37 O direito de acção, à semelhança de qualquer outra 
situação jurídica encontra-se sujeito aos parâmetros gerais 
do correcção do exercício jurídico que encontramos no 
abuso do direito (artigo 334.º do Código Civil): Paula Costa 
e Silva, A Litigância de Má Fé, Coimbra Editora, Coimbra, 
2008 pp. 617 e ss.. António Menezes Cordeiro, Litigância de 
Má-Fé, Abuso do Direito de Acção e Culpa “In Agendo”, 3.ª 
ed., Almedina, Coimbra, 2016, pp. 139 e ss.
38 Paula Costa e Silva, A Litigância de Má Fé, Coimbra 
Editora, Coimbra, 2008, pp. 379 e ss., 513 e ss.. António 
Menezes Cordeiro, Litigância de Má-Fé, Abuso do Direito de 
Acção e Culpa “In Agendo”, 3.ª ed., Almedina, Coimbra, 
2016, pp. 190 e ss..
39 O que escrevemos não significa que não existam motivos 
para adoptar medidas regulatórias que visem evitar que 
o instituto do financiamento dos custos processuais 
contribua para agravar o perigo da propositura de acções 
que a parte sabe serem desprovidas de fundamento ou 
da dedução de pedidos temerários ou frívolos. Importa, 
de todo o modo, fazer notar que, mesmo na perspectiva 
da prevenção geral do excesso da litigância colectiva, há 
outros aspectos a considerar além do financiamento dos 
custos processuais e que, à partida, se mostram tão ou mais 
relevantes do que este para assegurar aquele desiderato 
político-legislativo. Tomando como exemplo modelar 
a experiência estadunidense, dir-se-á ser impossível 
dissociar o problema do recurso excessivo (e, não raro, 
abusivo) das class actions de dois institutos, amplamente 
aceites na maior parte dos Estados federados, e que não 
encontram acolhimento nas ordens jurídicas europeias, 
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b)	 A admissibilidade do third-party funding 
na perspectiva das relações entre as partes 
do contrato

20. A análise do plano das relações entre as par-
tes do acordo de financiamento também não permi-
te concluir pela adequação ou oportunidade de uma 
proibição. Os argumentos que levariam a rejeitar a 
admissibilidade dos acordos de financiamento com 
base numa ideia de protecção da parte financiada são 
de quatro tipos: 

(i)	 prevenção de conflitos de interesses e primazia 
dos interesses da parte financiada;

(ii)	 tutela da autonomia da vontade da parte finan-
ciada, em especial, ante o perigo da celebração 
de acordos economicamente desequilibrados 
(por exemplo, atributivos de uma remuneração 
excessiva ao financiador);

(iii)	 tutela da liberdade de actuação da parte no pro-
cesso;

(iv)	 garantia do cumprimento das obrigações assu-
midas pelo financiador.

Porém, nenhuma destas preocupações justifica 
uma proibição, mas antes a introdução de um quadro 
regulatório destes acordos.

21. No que respeita aos conflitos de interesses, 
supomos ser conveniente a introdução de uma nor-
ma que imponha o dever de a parte informar o tri-
bunal da circunstância de ter proposto a acção com 
recurso ao financiamento por terceiro, da identidade 
do financiador e dos termos essenciais do contrato 
com ele celebrado. Uma norma semelhante pode 
ser encontrada em certos sectores. É o que sucede 
na arbitragem internacional, seja em instrumentos de 
soft-law como as Orientações da «International Bar 
Association» (IBA) para a prevenção de conflitos de 
interesses40, ou as Recomendações adoptadas nesta 

como a portuguesa: a admissibilidade das indemnizações 
sobrecompensatórias, incluindo os punitive damages; 
a vigência de normas deontológicas que permitem ao 
advogado ser exclusivamente remunerado com base na 
decisão proferida no processo e inclusivamente de acordo 
com uma parte dos interesses dos terceiros representados 
na acção (contingency fees).
40 Cf. o General Standard 7(a) das IBA Guidelines on 
Conflicts of Interest in International Arbitration, que tem 
vista a divulgação da existência de conflitos entre o árbitro 
e a parte, e que se alarga a qualquer pessoa que tiver um 
interesse económico na decisão a proferir na acção arbitral: 
«a party shall inform an arbitrator, the Arbitral Tribunal, 
the other parties and the arbitration institution or other 
appointing authority (if any) of any relationship, direct or 
indirect, between the arbitrator and the party (or another 
company of the same group of companies, or an individual 
having a controlling influence on the party in the arbitration), 

matéria pelo «International Council for Commercial 
Arbitration» (ICCA)41, seja em regras de centros de ar-
bitragem organizada, como já acima se notou.

No domínio da justiça estadual, essa solução surge 
nas Regras-Modelo de Processo Civil Europeu aprova-
das pelo «European Law Institute» ELI/UNIDROIT, de 
2020, embora com um âmbito limitado às acções co-
lectivas42. E é também essa a solução que vem sendo 
acolhida no direito europeu, tanto na Recomendação 
da Comissão de 11 de Junho de 2013, sobre os prin-
cípios comuns que devem reger os mecanismos de tu-
tela colectiva dos Estados-Membros aplicáveis às vio-
lações de direitos garantidos pelo direito europeu43, e, 
mais recentemente, na Directiva n.º 2020/1828, do 
Parlamento e do Conselho, relativa a acções colecti-
vas para a protecção dos interesses económicos dos 

or between the arbitrator and any person or entity with a 
direct economic interest in, or a duty to indemnify a party 
for, the award to be rendered in the arbitration. The party 
shall do so on its initiative at the earliest opportunity». 
Sobre o problema, Catherine Rogers, Ethics in International 
Arbitration, Oxford University Press, Oxford, 2014, pp. 
177 e ss.; Ricardo Silva Pereira, «Third-Party Funding e 
implicações éticas na relação com os árbitros», Revista 
Internacional de Arbitragem e Conciliação, 9, 2016, pp. 87-
122.
41 Nesse sentido, a regra A.1 dos ICCA-Queen Mary Task 
Force Principles on Third-Party Funding: «a party and/or 
its representative should, on their own initiative, disclose 
the existence of a third-party funding arrangement and 
the identity of the funder to the arbitrators and the 
arbitral institution or appointing authority (if any), either 
as part of a first appearance or submission, or as soon as 
practicable after funding is provided or an arrangement to 
provide funding for the arbitration is entered into». Cf. o 
Report of the ICCA-Queen Mary Task Force on Third-Party 
Funding in International Arbitration, versão de Abril de 
2018, disponível em https://cdn.arbitration-icca.org/s3fs-
public/document/media_document/Third-Party-Funding-
Report%20.pdf.
42 Cf. a Rule 245 (1) das Model Rules on Civil Procedure 
aprovadas pelo ELI/UNIDROIT, que dispõe: «a party who 
receives funding for the proceedings from a professional 
third-party funder or from a crowd-funder shall disclose this 
fact and the identity of the funder to the court and the other 
party at the commencement of the proceedings. The details 
of such a third-party funding arrangement are, however, 
not subject to this requirement». V. o Comentário 8, p. 
430, em que se expôs a argumentação tendente a recusar 
o alargamento do dever de informação além da tutela 
colectiva, afirmando-se que o acordo de financiamento é, 
ali, um assunto exclusivamente respeitante à parte que o 
tiver celebrado.
43 Cf. a recomendação n.º 14, a primeira respeitante, em 
geral, aos mecanismos de tutela colectiva inibitórios e 
indemnizatórios: «a parte requerente deve declarar ao 
tribunal no início do processo a origem dos fundos que 
utilizará para financiar a acção judicial».
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consumidores44. Saber se um dever de informação 
como aquele que se vem descrevendo se possa inferir 
das normas vigentes é duvidoso pelo que ele deve, ser 
dúvida, merecer a intervenção do legislador no senti-
do da sua previsão.

Igualmente merecedores de ponderação são os ca-
sos em que exista um perigo real de lesão dos interes-
ses da parte financiada, como ocorre quando a acção 
financiada for proposta contra uma sociedade contro-
lada pelo financiador, uma sociedade que exerça so-
bre ele alguma espécie de domínio ou uma sociedade 
na qual ele tiver algum interesse. De qualquer forma, 
o aspecto fundamental a reter é o de que o mero pe-
rigo abstracto do surgimento de conflitos de interesses 
não constitui uma razão para a proibição dos acordos 
de financiamento: basta que se prevejam formas de 
prevenir o seu surgimento ou de assegurar a primazia 
dos interesses da parte financiada, na hipótese de esse 
conflito surgir no caso concreto.

22. O argumento segundo o qual os acordos de fi-
nanciamento deveriam ser valorados como inadmis-
síveis como forma de proteger a parte financiada de 
soluções desproporcionadas ou abusivas é falacioso 
e deve, por isso, ser igualmente rejeitado. Não é um 
mero exercício de cinismo afirmar que a parte que 
não dispõe dos meios necessários para aceder aos tri-
bunais ficará certamente sempre pior do que aquela 
que, recorrendo ao financiamento junto de um tercei-
ro, fica obrigada a prestar-lhe, a título de remunera-
ção, o equivalente a uma parte substancial da quantia 
que espera vir a obter por via da acção financiada. Na 
verdade, o escopo deste tipo de acordos é justamente 
o de atribuir à parte um benefício: o de superar a 
falta de meios que lhe permitam exercer a sua pre-
tensão em tribunal ou exercê-la em condições que 
incrementem as chances de obtenção de uma decisão 
que lhe seja favorável. 

23. O receio, relativamente difundido, de que esse 
benefício só possa ser conseguido mediante a reali-
zação de um sacrifício excessivamente oneroso é, de 
certo modo, compreensível, considerando o facto de 
a remuneração tipicamente exigida pelos financiado-
res ser elevada, ascendendo a uma proporção tipica-

44 Cf. artigo 10.º da Directiva n.º 2020/1828, em especial, 
o n.º 3, que prevê que os Estados-Membros adoptem 
regras que atribuam ao tribunal os poderes necessários 
para averiguar que o financiamento da acção colectiva não 
envolve um conflito de interesses nem é susceptível de 
causar um desvio da acção do fim de tutelar os interesses 
dos consumidores e, além disso, que a autora da acção 
de natureza colectiva apresente ao tribunal «uma síntese 
financeira que enumere as fontes de financiamento 
utilizadas para apoiar a acção».

mente superior a um terço do valor da condenação. 
Esta circunstância, sendo efectivamente impressiva, 
é, por si só, insusceptível de demonstrar o carácter 
manifestamente desequilibrado do contrato com uma 
expressão tal que justifique a sua invalidade. Encon-
tramos no Sistema um dado que confirma de modo 
inequívoco a validade desta afirmação: a parte sem-
pre poderia ter cedido ao terceiro o seu crédito. Mais: 
a parte poderia tê-lo cedido na pendência da acção; 
e poderia, de resto, tê-lo feito a título gratuito (artigos 
578.º e 940.º e ss. do Código Civil). E, se poderia ter 
transmitido integralmente o seu crédito a um terceiro, 
poderia também ter circunscrito o negócio transmis-
sivo apenas a uma parte do seu direito: nessa hipóte-
se, a parte estaria numa situação em tudo semelhante 
àquela que ocupa o terceiro financiador.

Não encontramos na lei civil geral qualquer regra 
ou princípio que permita justificar outra solução que 
não a da admissibilidade dos acordos de financiamen-
to. E essa solução certamente não pode ser localizada 
num princípio de protecção da parte mais fraca, não 
só porque não é certo que a parte financiada mereça 
a qualificação de parte mais fraca no contrato (o third-
-party funding está igualmente disponível para empre-
sas), mas também porque inexiste qualquer norma 
que imponha um limite à liberdade de estipulação da 
remuneração devida neste tipo acordos. Novamente: 
se a parte pode ceder o crédito a um terceiro pelo 
preço que entender ser o adequado, seria aparente-
mente pouco coerente com o Sistema que as partes 
do acordo de financiamento não pudessem livremen-
te estipular a remuneração devida ao financiador.

A solução poderia efectivamente ser outra, caso 
se mobilizasse para a hipótese do acordo de finan-
ciamento o regime de protecção do consumidor que 
vigora nos contratos de crédito ao consumo (artigo 
28.º do Decreto-Lei n.º 133/2009, de 2 de junho). 
Contudo, a aplicabilidade desses regimes está, à par-
tida, afastada, uma vez que, conforme afirmámos, o 
contrato de financiamento por terceiro das despesas 
processuais não pode ser assimilado a um contrato 
de mútuo ou, sequer, a uma forma de concessão de 
crédito à parte. O aspecto tipicamente distintivo do 
acordo de financiamento consiste na circunstância de 
o financiador participar na álea processual que é pró-
pria da parte: a sua obrigação é certa, mas a remune-
ração que lhe cabe depende do conteúdo da decisão 
a proferir sobre o mérito da pretensão processual da 
parte. A ausência de um crédito restitutório obriga a 
considerar o malogro do investimento realizado com a 
suportação dos custos do processo um evento normal 
e plenamente inserido na zona de riscos contratuais 
que lhe pertence. O postulado básico da economia 
segundo o qual a rendibilidade do investimento se-
gue a dimensão dos riscos assumidos pelo investidor 
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não pode deixar de ter aqui aplicação. Torna-se, por 
isso, compreensível que a remuneração recebida pelo 
financiador seja mais próxima do benefício que a pró-
pria parte retira da procedência do pedido formulado 
na acção do que o benefício que o mutuante teria 
retirado se tivesse disponibilizado a mesma quantia 
a título de empréstimo. Essa circunstância não é mais 
do que o reflexo de o financiador assumir riscos que 
são, de um ponto de vista qualitativo, idênticos aos 
riscos próprios da parte e que não coincidem com 
(nem podem ser aproximados aos) riscos assumidos 
por um mutuante num contrato de mútuo.

24. A irrenunciabilidade antecipada aos direitos - 
porquanto conseguimos acompanhar, não expressa-
mente afirmada no direito brasileiro -, mesmo para 
quem a aceite como um princípio geral de limita-
ção da autonomia privada45, tão pouco pode legiti-
mar a proibição dos acordos de financiamento, uma 
vez que, nestes, a parte financiada não dispõe de 
qualquer situação jurídica futura, antes assume uma 
obrigação sujeita a uma condição (a de remunerar o 
financiador no caso de ser proferida na acção uma 
decisão favorável)46. 

45 Assim, por exemplo, António Menezes Cordeiro, Tratado 
de Direito Civil, VI, com a colaboração de António Barreto 
Menezes Cordeiro, Almedina, Coimbra, 2019, pp. 67 e ss..
46 Dir-se-ia mesmo que a razão fundamentadora da 
nulidade da renúncia antecipada ao direito prevista no 
artigo 809.º do Código Civil mais facilmente pode ser 
identificada do lado do financiador do que do lado da parte 
financiada: é, na verdade, o primeiro que assume uma 
disposição patrimonial cuja extensão depende de estados 
de coisas futuros. Sempre se pode objectar que, no caso 
do financiamento dos custos processuais, o financiador 
não renuncia a uma situação jurídica favorável (futura), 
antes aceita a constituição (presente) de uma situação 
jurídica desfavorável, mas o argumento parece não escapar 
a um certo formalismo: se a remuneração do financiador 
é como que a contrapartida da prestação devida à parte 
(e com esta forma um «quase-sinalagma»), a sujeição 
daquela remuneração a um acontecimento futuro e incerto 
(ou, como acontece no Direito português do private 
enforcement, a vários acontecimentos futuros e incertos) 
coloca-o numa posição economicamente equivalente à da 
parte que dispõe antecipadamente de uma vantagem cuja 
aquisição é também futura e incerta. É precisamente esta 
grande zona de incerteza assumida pelo financiador que 
torna economicamente justificada a estipulação de uma 
remuneração à primeira vista considerada significativa: no 
entanto, ela só deve ser perspectivada como exorbitante 
quando comparada com a prestação devida ao financiador 
nos termos de outro tipo de financiamento, como o 
mútuo. A álea que o financiador assume no contrato 
de financiamento é, porém, muito maior, tornando 
incomparáveis a posição do mutuante e a do financiador.

25. Maior melindre suscita o problema da tute-
la da liberdade de actuação da parte financiada no 
processo face à eventual pretensão do financiador de 
influenciar a sua conduta, levando-a adoptar a estra-
tégia que lhe pareça a mais favorável de modo a con-
seguir a recuperação do investimento efectuado.

O problema obrigaria a considerar uma outra ques-
tão, que é a de saber se, e em que medida, o Direito 
português tolera a ingerência de terceiros na determi-
nação da parte na prática de actos no processo. Não 
podemos tomar aqui posição conclusiva sobre ele já 
que reclamaria um estudo mais desenvolvido47. Dei-
xamos, porém, sublinhado que, em nossa opinião, a 
atribuição a um terceiro de um poder de influenciar 
a conduta processual da parte48 não é, só por si, uma 
razão suficiente para que se valore essa cláusula con-
tratual como inválida ou como ilícita. Na verdade, a 
atribuição do poder de influência não deixa de surgir 

47 Entre outras questões, o ponto obrigaria a considerar a 
admissibilidade das cláusulas contratuais que envolvam 
para a parte a obrigação de praticar no processo 
determinado um acto processual (negócios que, na falta de 
melhor expressão, podemos denominar como «negócios 
paraprocessuais»). Sem pretendermos ensaiar uma reflexão 
exaustiva e definitiva sobre este tema, não deixamos de 
afirmar que a validade deste tipo de acordos não pode 
ser, em bloco, posta em causa. Além de a realidade actual 
já contemplar manifestações deste fenómeno (pense-
se no pacto de non petendo, ou num contrato-promessa 
de partilha ou de transacção: sobre o primeiro, v. Paula 
Costa e Silva, Perturbações no cumprimento dos negócios 
processuais, AAFDL, Lisboa, 2020, pp. 45 e ss.), há várias 
razões que depõem de forma ponderosa em favor da 
sua admissibilidade. A primeira dessas razões é a de que 
a limitação da liberdade de agir no processo que resulta 
deste tipo de negócios é, ela própria, já o resultado de um 
acto de autonomia da própria parte. A parte decide, fora 
do processo e eventualmente mesmo antes da pendência 
do processo, que acto vai praticar e com que conteúdo. 
O resultado da «auto-suspensão» da autonomia da parte 
(da anulação da vontade através do seu próprio exercício) 
não ocorre enquanto a vinculação obrigacional da parte 
não assumir uma expressão desproporcionada, o que pode 
suceder em razão do âmbito objectivo da vinculação (por 
exemplo, a parte obriga-se a não propor qualquer acção 
relativamente a quaisquer litígios que possam emergir de 
uma relação com um terceiro, ou a transigir em todos 
eles), ou do seu âmbito temporal (a parte fica obrigada 
a não resolver judicialmente o contrato enquanto este 
vigorar, não se tendo previsto um período de vigência). 
Nesses casos, o carácter desproporcional da restrição da 
autonomia da vontade e do direito de acção da parte leva a 
valorar aquelas cláusulas como desconformes com a ordem 
pública (artigo 281.º do Código Civil).
48 Pense-se, por exemplo, na sujeição da parte financiada à 
obrigação de obter o consentimento prévio do financiador 
para a celebração de um negócio processual, sob pena do 
dever de pagamento de uma cláusula penal.



19

Paula Costa e Silva 
Nuno Trigo dos Reis

como um acto de autonomia da própria parte, a quem 
não deve deixar de ser reconhecida a competência 
para valorar como mais proveitosa a contrapartida re-
cebida pela obrigação de agir no processo segundo 
as instruções do terceiro do que a liberdade para as-
sumir uma conduta processual alternativa. A solução 
de qualificar, sem mais, a permissão de influência do 
terceiro como uma violação ilícita da autodetermi-
nação da parte no exercício do direito de acção não 
é facilmente conjugável com os dados fundamentais 
do Sistema: se a parte pode, de forma lícita e eficaz, 
praticar actos com as consequências mais gravosas da 
extinção do direito subjectivo ou da pretensão mate-
rial, seja no processo (como a desistência do pedido 
ou transacção gratuita), seja fora dele (pense-se na 
transmissão gratuita da coisa litigiosa, na remissão do 
crédito ou na renúncia abdicativa), que razão obri-
ga a valorar como ilícito ou inválido o preceito con-
tratual que a obrigue a praticar no processo os actos 
processuais determinados pelo terceiro? A nosso ver, 
a resposta é que nenhuma razão pode legitimar esse 
resultado, contanto que a parte actue no processo por 
sua conta e no seu próprio interesse.

26. Uma razão reforça a convicção sobre a justeza 
deste entendimento. Repare-se que os actos proces-
suais praticados pela parte sob a influência do terceiro 
podem perfeitamente beneficiá-la: no limite, pode a 
intervenção do terceiro revelar-se até mais proveitosa 
do que o acto que a parte teria, sozinha, praticado não 
fora aquela intervenção49. Este aspecto é suficiente 
para que se conclua que a consequência da ineficácia 
ou da ilicitude do contrato autorizativo da ingerência 
do terceiro seria não apenas desproporcionada, mas 
desde logo inadequada a atingir o seu fim. Se este 
fim é o da protecção dos interesses da parte – o de 
prevenir que esta seja prejudicada pela interferência 
do terceiro – então o ponto de referência relevante 
tem de deixar de ser o contrato para passar a ser o do 
comportamento processual da parte. Uma vez que a 
necessidade de proteger a parte só se coloca a partir 
do momento em que a conduta processual imposta 
pelo terceiro lhe for desfavorável, essa protecção há-
-de poder ser conseguida no plano da eficácia e da 
licitude da conduta processual devida.

Quer isto dizer que, caso se entenda que a parte 
financiada não pode ficar obrigada a seguir as instru-
ções do financiador no processo, a consequência ju-
rídica adequada a paralisar o exercício da influência 

49 A utilidade da interferência do terceiro para a parte será, 
naturalmente, tanto maior e tão mais provável quanto maior 
for a assimetria informativa entre as partes, a informação, 
a experiência e o grau de preparação técnico-jurídica do 
terceiro e o quanto mais alinhados estiverem os interesses 
de ambos.

externa sobre a parte não é a da invalidade do acordo 
de financiamento, antes o da ineficácia da instrução 
concretamente emitida, se e na medida em que esta 
se traduzisse numa instrução para a prática de acto 
processual prejudicial à parte financiada. De facto, a 
partir do momento em que se identificar a razão fun-
damentadora da proibição do exercício de influência 
sobre a parte no fim de proteger os interesses desta 
última da influência que sobre ela for exercida – se o 
objecto da proibição não for, em rigor, o exercício de 
todo e qualquer tipo de influência, mas somente o da 
influência indevida50 – em coerência, a consequência 

50 Apesar de não ser aplicável às acções de private 
enforcement, convém notar que, a Directiva n.º 2020/1828, 
ao prever um princípio desfavorável aos acordos de 
financiamento que autorizem ou atribuam ao financiador um 
poder de influência sobre a parte financiada, não consagra 
qualquer proibição geral quanto à celebração deste tipo de 
acordos, nem obriga a valorar, de uma forma geral, como 
ilícito o exercício da influência externa do financiador. 
O artigo 10.º da Directiva, respeitante ao financiamento 
de acções colectivas para medidas de reparação, limita-
se a impor aos Estados-Membros que assegurem que as 
decisões tomadas pelo autor na acção colectiva não sejam 
indevidamente influenciadas por um terceiro, e de forma 
que prejudique os interesses colectivos dos consumidores 
abrangidos por essa acção (cf. igualmente o considerando 
52 da Directiva). Além de a Directiva manifestar, também 
aqui, um princípio geral favorável ao financiamento por 
terceiro dos custos da acção colectiva tendente a obter uma 
reparação dos danos sofridos pelos consumidores, importa 
concluir que, à luz deste preceito não existe qualquer 
imposição genérica aos Estados-Membros de recusa de um 
qualquer acordo de financiamento autorizativo do exercício 
da influência externa, contanto que essa influência não 
deva ser considerada indevida, designadamente, por 
não se traduzir na adopção de actos lesivos os interesses 
dos consumidores institucionalmente representados na 
acção. Neste sentido, existem razões para entender que o 
legislador europeu consagrou uma solução menos estrita 
do que aquela que consta da Recomendação da Comissão 
sobre os princípios comuns que devem reger os mecanismos 
de tutela colectiva inibitórios e indemnizatórios aplicáveis 
à violação de direitos garantidos pelo Direito europeu, 
anteriormente adoptada em 11 de Junho de 2013, que 
é de que os Estados-Membros garantam que, nos casos 
em que uma acção de tutela colectiva for financiada por 
um entidade terceira privada, seja vedado a esta «tentar 
influenciar decisões de natureza processual da parte 
requerente, incluindo as respeitantes a acordos». Esta última 
solução é criticada por autores como Astrid Stadler, «Die 
Vorschläge der Europäischen Kommission zum kollektiven 
Rechtsschutz in Europa – der Abschied von einem 
kohärenten europäischen Lösungsansatz?», Zeitschrift für 
Gemeinschaftsprivatrecht, 5, 2013, pp. 281-292 (p. 289), 
com razões convincentes: se não se permitir ao financiador 
exercer alguma espécie de interferência sobre a conduta do 
devedor, na medida em que tal se revele necessário para 

https://www.degruyter.com/journal/key/gpr/html
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adequada só pode ser a de se considerar a parte fi-
nanciada desonerada do dever de acatar a instrução 
desconforme com os seus interesses, ficando, pois, 
preservada nessa hipótese a sua liberdade de actua-
ção no processo51.

 
27. O perigo de exercício de influência sobre a par-

te coloca-se paradigmaticamente na acção popular, 
em termos que nos levam a formular a seguinte ques-
tão: pode o autor da acção popular ficar obrigado a 
seguir instruções ou orientações de terceiro sobre a 
conduta a assumir no processo? Ou é a celebração 
de um contrato que autorize esse tipo de exercício de 
influência externa sobre a conduta do autor da acção 
popular já uma forma de lesar ou de colocar em pe-
rigo os interesses dos particulares que a legitimidade 
representativa se destina a atender?

Em nossa opinião, a cláusula contratual segundo a 
qual o autor da acção popular se obriga a seguir ins-
truções ou orientações do terceiro não deve ser, só 
com estes dados de partida, considerada inválida ou 
lesiva dos interesses dos particulares representados na 
acção popular. Na verdade, também neste domínio 
se observa que a existência do poder de influência 

acautelar a expectativa de recebimento do seu crédito, a 
consequência será naturalmente a de que ninguém estará 
disponível para realizar este tipo de investimento, o que 
acaba por prejudicar todos os prospectivos lesados. Ao 
invés da proibição estrita e «abstracta» do exercício da 
influência sobre o devedor, mostra-se preferível a solução 
que consiste em distinguir entre a influência que deve 
ser valorada como admissível e aquela outra que deve 
justificadamente ser considerada ilícita. Também as Regras-
Modelo em Processo Civil, aprovadas pelo ELI/UNIDROIT 
em 2020 se limitam a prever a proibição dos acordos 
de financiamento que atribuam ao terceiro o poder de 
exercer uma influência indevida (undue influence) sobre a 
conduta da parte financiada no processo, cf. a Rule 245 
(2) (e Comentário 5, p. 429, referindo-se como exemplo 
a imposição da recusa de um acordo vantajoso para os 
interesses da parte financiada).
51 No caso de se entender que o objecto da ineficácia 
não é o acordo de financiamento que atribui ao 
financiador a faculdade de emitir instruções à parte, 
mas as próprias instruções emitidas no exercício dessa 
faculdade (eventualmente, conforme escrevemos no texto, 
circunscrevendo o âmbito dessa ineficácia à circunstâncias 
de as instruções serem, em concreto, lesivas dos interesses 
da parte), haverá que retirar todas as consequências 
da ausência de uma obrigação da parte de acatar tais 
instruções. Assim, entre outros efeitos, não haverá qualquer 
responsabilidade da parte financiada pela adopção de 
um comportamento processual diverso daquele que 
o financiador pretendia que ela adoptasse, estando 
igualmente excluída a faculdade de recusa da prestação 
do financiamento acordado ou da resolução do contrato 
fundada no incumprimento.

do terceiro é, ela própria, neutra quanto ao dever 
da parte de prosseguir os interesses dos particulares 
representados. Pode suceder – como será a situação 
normal, não patológica – que as determinações do 
terceiro se traduzam na obrigação de a parte assu-
mir a conduta processual que, da perspectiva desse 
financiador, melhor atenda à expectativa de obtenção 
de uma decisão favorável no processo52. É esse o des-
fecho que, em princípio, aproveitará quer à própria 
parte, quer ao financiador. Nessa hipótese o acordo 
de financiamento exerce a função de reforçar o dever 
da parte e do seu mandatário prosseguirem da melhor 
forma os interesses dos particulares representados na 
acção. 

Mais importante, importa recordar que a lei portu-
guesa já dispõe de mecanismos adequados e eficazes 
a assegurar o resultado da primazia dos interesses dos 
particulares representados na acção popular. Assim, 
no caso de a determinação ou a orientação do ter-
ceiro consistir, no caso concreto, no dever de a parte 
assumir na acção popular um comportamento lesivo 
dos interesses individuais dos representados, poder-
-se-á concluir que essa parte está a exercer de uma 
forma irregular a legitimidade representativa que a lei 
lhe atribui, podendo, em consequência, ela ser pro-
cessualmente substituída nessa acção pelo Ministério 
Público (artigo 16.º, n.º 1 da Lei de Acção Popular). 
No caso da celebração de um negócio processual, 
entendemos que o juiz não fica impedido de avaliar 
a conformidade do conteúdo desse negócio com os 
interesses dos particulares representados na acção, 
podendo, caso conclua pela existência de uma des-
conformidade, recusar a homologação do negócio 
processual ou limitar os seus efeitos às partes outor-
gantes, excluindo a extensão da sua eficácia aos par-
ticulares representados na acção (artigo 19.º, n.º 1 da 
Lei de Acção Popular, por analogia). Estas proposições 
legais confirmam, no âmbito da acção popular, a ideia 
segundo a qual o ponto de referência para ajuizar da 
admissibilidade da influência do terceiro financiador 
no processo não é o do negócio jurídico que lhe atri-
bua esse poder, mas antes o do acto processual da 
parte através do qual esse poder é exercido53.

52 Astrid Stadler, «Die Vorschläge der Europäischen 
Kommission zum kollektiven Rechtsschutz in Europa 
– der Abschied von einem kohärenten europäischen 
Lösungsansatz?», Zeitschrift für Gemeinschaftsprivatrecht, 
5, 2013, pp. 281-292 (p. 289).
53 Não se rejeita que, também da perspectiva da tutela 
preventiva dos interesses dos representados na acção 
popular, o quadro legal pode ser alterado tendo em 
vista uma gestão mais adequada dos riscos que coloca o 
exercício da influência do terceiro financiador no processo. 
Pensamos, designadamente, na possibilidade de o próprio 
direito processual reconhecer a existência do fenómeno do 

https://www.degruyter.com/journal/key/gpr/html
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28. Suponha-se, no entanto, que era outro o enten-
dimento correcto à luz do Direito vigente. Suponha-
-se, portanto, que a mera atribuição contratual ao ter-
ceiro (financiador) do poder de influenciar a conduta 
do autor da acção popular devesse ser considerada 
inadmissível. Pergunta-se, então: seria essa uma razão 
que levasse a concluir que todo o contrato de finan-
ciamento fosse integralmente inválido? E mais: seria a 
inadmissibilidade dessa previsão contratual suficiente 
para que os actos praticados pelo autor (parte finan-
ciada) devessem ser considerados desconformes com 
o dever de prosseguir no processo os interesses dos 
representados da forma mais satisfatória?

Supomos que estas questões merecem uma respos-
ta negativa. Ainda que se entendesse ser nulo qualquer 
preceito contratual que visasse condicionar o exercí-
cio da pretensão da parte na acção popular à vonta-
de de um terceiro, a consequência dessa invalidade 
não deveria ser a ineficácia integral do contrato de 
financiamento das despesas do processo, mas apenas 
a da ineficácia do preceito em causa (utile per inutile 
non vitiatur). Se desta invalidade parcial decorre uma 
invalidade integral por a cláusula ser essencial só em 
cada caso concreto se poderá, por interpretação do 

financiamento dos custos processuais, passando a reservar 
ao financiador um estatuto próprio na instância. Não se 
trataria de equipará-lo a uma parte principal, uma vez que 
ele não tem um interesse directo na acção (os efeitos jurídicos 
da procedência não se produzem na sua esfera jurídica), 
mas antes de considerá-lo como uma parte acessória, 
estatuto que é consentâneo com o facto de o financiador 
ter um interesse indirecto na sorte do processo, uma vez 
que a procedência do pedido é, em regra, um pressuposto 
constitutivo do seu direito à remuneração. A instituição do 
financiador como parte acessória – um assistente do autor – 
teria não apenas a virtude de potenciar o auxílio processual 
ao autor, mas também a de tornar visíveis os conflitos de 
interesses entre ambos que porventura viessem a surgir. 
Os ganhos em termos de funcionalidade, de transparência 
e de controlo recomendam, pois, a institucionalização 
do financiador como um assistente do autor. Em sentido 
próximo, Astrid Stadler, «Die Vorschläge der Europäischen 
Kommission zum kollektiven Rechtsschutz in Europa 
– der Abschied von einem kohärenten europäischen 
Lösungsansatz?», Zeitschrift für Gemeinschaftsprivatrecht, 
5, 2013, pp. 281-292 (p. 289). É também esta uma das 
medidas sugeridas no estudo preparado pelos serviços do 
Parlamento Europeu sobre o financiamento responsável 
dos custos do litígio, como a previsão da competência 
do juiz para nomear um mediador ou um árbitro para 
superar as eventuais divergências entre ambos acerca do 
comportamento a adoptar pela parte no acção, ou para 
avaliar o carácter adequado do negócio processual através 
do qual as partes pretendem proceder à composição do 
litígio:  European Parliamentary Research Service (EPRS), 
Responsible private funding of litigation, February 2021, p. 
21.

contrato, determinar. Esta é a consequência que não 
apenas se mostra mais consentânea com o princípio 
do aproveitamento dos actos jurídicos, mas também 
aquela que melhor realiza o princípio protector dos 
interesses da parte financiada ou, no caso de uma ac-
ção popular, dos interesses dos titulares das situações 
jurídicas homogéneas que a parte financiada pros-
segue através da acção54. As duas normas-princípio 
confluem no mesmo resultado: a parte deve poder 
considerar-se livre para decidir como agir no proces-
so, sendo, portanto, lícita a conduta da parte que se 
desviar da orientação ou da instrução do financiador. 
O restante conteúdo do contrato de financiamento 
permaneceria, no entanto, como válido, o que evita-
ria o resultado de se sujeitar a parte financiada a uma 
outra consequência desfavorável, porventura ainda 
mais prejudicial: a de ser privada dos meios de que 
necessita, e com os quais legitimamente conta, para 
prosseguir a acção.

29. Ao contrário do que poderia fazer supor a razão 
de desconfiança que por vezes manifesta o Direito 

54 A questão das consequências da celebração de um acordo 
de financiamento que atribua ao financiador a faculdade 
de exercer uma influência indevida sobre a autora foi 
objecto da atenção recente do ELI/UNIDROIT aquando da 
preparação das suas Regras-Modelo aplicáveis ao Processo 
Civil, de 2020. As Regras-Modelo recusam este tipo de 
preceitos contratuais, configurando-os, juntamente com a 
previsão de remunerações excessivas, como unfair terms. 
No entanto, as Regras-Modelo afastaram expressamente 
a possibilidade de o réu no processo financiado poder 
invocar a inadmissibilidade do acordo como um meio 
de defesa contra a pretensão formulada por aquela 
parte. As consequências da celebração de um acordo 
de financiamento inadmissível podem, apenas, influir na 
decisão relativa à imputação das despesas e dos custos do 
processo. Cf. a Rule 245 (4) das Regras-Modelo: «a violation 
of the requirements of Rules 245 (1), (2) and (3) does not 
constitute a defence against the claim of the party availing 
itself of third-party funding or a success fee arrangement. 
But, having made its decision on the claim, the court may ask 
for detais of fee arrangements with a third party or counsel 
relevant for the instance at stake, and, upon consultation 
with the parties, it may take into account any disregard of 
applicable law or lacking fairness of the arrangement when 
it renders the final decision on costs determining the part 
of the claimant’s costs to be reimbursed». Na justificação 
prestada para esta solução, argumenta-se - quanto a nós 
de forma inteiramente justificada - que a valoração como 
abusivas da atribuição ao financiador de uma remuneração 
excessiva ou de um poder de influência tem como único 
fim a protecção dos interesses da parte financiada. Cf. 
Comentário 5, p. 430: «to permit the terms of a third-party 
funding agreement to form the basis of a defence to the 
substantive claim would be abusive; the prohibition on such 
terms is no more than a means to protect the funded party»).

https://www.degruyter.com/journal/key/gpr/html
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europeu relativamente aos acordos porque atributivos 
de um poder de influência ao financiador, encontra-
mos na recente Directiva relativa às acções colectivas 
para a protecção de interesses dos consumidores (a 
Directiva n.º 2020/1828) uma solução que vai ao en-
contro da orientação que defendemos.

Na verdade, também ali verificamos ter sido aco-
lhida a tese que distingue entre o plano da admissibi-
lidade do poder de influência do financiador sobre a 
parte financiada e o plano da validade do acordo de 
financiamento, e entre ambos esses aspectos e o da 
legitimidade da parte financiada para representar os 
consumidores na acção colectiva. Note-se que o legis-
lador europeu, tendo-se ocupado ex professo do pro-
blema dos acordos de financiamento que atribuem 
ao financiador o poder de influenciar a conduta da 
parte na acção colectiva, não veio impor aos Estados-
-Membros que consagrassem a solução da invalidade 
desses negócios jurídicos. Tão-pouco forçou os Esta-
dos-Membros a adoptarem um regime processual que 
obrigasse a julgar inadmissível a acção colectiva pro-
posta com meios provenientes de um investidor que 
detivesse alguma espécie de competência para inter-
ferir com a conduta processual da parte financiada.

A solução foi outra, foi a de tentar operar a con-
cordância prática entre os três valores em colisão: a 
autonomia decisória da parte, os interesses dos par-
ticulares representados pelo autor da acção colecti-
va e o interesse na manutenção do financiamento, 
considerado necessário à tutela efectiva do direito 
de acção da parte e dos créditos indemnizatórios dos 
consumidores lesados. Do compromisso entre estes 
três valores resultou a adopção de uma norma que 
impõe ao Estados-Membros o dever de assegurar que, 
sob a influência de um terceiro, a parte financiada não 
pratique no processo um acto que prejudique os in-
teresses colectivos dos consumidores abrangidos pela 
acção colectiva (artigo 10.º, n.º 2, al. a), da Directiva 
n.º 2020/1828). Por outras palavras, os Estados-Mem-
bros não estão obrigados a proibir os acordos de fi-
nanciamento que atribuam ao financiador o poder de 
influenciar a parte na acção, mas antes a garantir que 
o exercício da influência do financiador, a existir, não 
possa ter como resultado a prática de um acto lesivo 
dos interesses dos consumidores representados na ac-
ção.

Em suma, pode concluir-se que o risco de o acor-
do de financiamento permitir que o financiador in-
fluencie a conduta da parte financiada na acção não 
é uma razão para rejeitar a admissibilidade deste tipo 
de acordos ou a admissibilidade das acções propostas 
a coberto deste tipo de financiamento. Desde logo, 
porque a atribuição de um poder de influência ao 
financiador é um elemento acidental e contingente 
do acordo de financiamento, havendo contratos de fi-

nanciamento que não a contemplam. Depois porque, 
ainda que os contratos de financiamento atribuam ao 
terceiro financiador o poder de influenciar a conduta 
da parte, isso não é bastante para justificar a sua proi-
bição, uma vez que a influência pode ser exercida de 
modo a favorecer os interesses da parte financiada (ou 
dos terceiros que ela representa na acção). Só a in-
fluência indevida, aquela que se traduz na motivação 
da parte para assumir na acção uma conduta autole-
siva (ou heterolesiva, no caso de agir processualmente 
no interesse e por conta de terceiros) justifica uma 
reacção adequada da ordem jurídica. 

30. Por último, cumpre referir que tão-pouco o ris-
co de o financiador não cumprir as obrigações emer-
gentes do contrato de financiamento constitui uma 
razão para se recusar a admissibilidade deste tipo de 
negócios ou a admissibilidade de uma acção popular 
proposta com o recurso a ele. Na realidade, o perigo 
de o financiador incumprir os deveres de prestação 
não pode contar como uma razão contra o reconhe-
cimento desse dever, mas antes como uma razão para 
melhorar a tutela dos direitos de crédito da parte fi-
nanciada e, no caso de improcedência do pedido, do 
crédito da contraparte ao pagamento das despesas 
processuais. Numa perspectiva de jure constituendo, 
surge como uma medida ajustada a de sujeitar as so-
ciedades que se dedicam ao Litigation Finance a um 
dever de legal de observar regras prudenciais destina-
das a assegurar a manutenção da solvabilidade e da 
liquidez em níveis adequados ao exercício da sua ac-
tividade55. Essa é sem dúvida uma razão que reforça o 
carácter urgente da introdução de um quadro regula-
tório deste sector. No entanto, ela em nada prejudica 
a validade dos acordos de financiamento, tão pouco 
a admissibilidade das acções propostas com recurso a 
este modelo de financiamento56.

55 No plano da regulação e da supervisão da actividade do 
Third-Party Litigation Funding, é intuitivamente acertada a 
imposição de requisitos mínimos de capital ou o dever legal 
de prestação de garantias ou de cobertura por um seguro 
de crédito.
56 O mesmo se diga quanto a outras medidas que, agora 
no plano civil, visam atenuar o risco do não cumprimento 
das obrigações contratuais do financiador, como sejam a 
limitação do direito à cessação antecipada do contrato 
por sua iniciativa, procurando por essa via evitar a 
possibilidade de uma retaliação pelo não acatamento de 
instruções sobre o exercício do direito de acção pela parte 
financiada. No tocante à parte demandada, e ao crédito 
relativo ao pagamento das custas processuais em caso de 
improcedência do pedido, pode pensar-se ser inadequado 
que, por força do princípio da relatividade dos contratos, 
a garantia do cumprimento acabe por ficar limitada ao 
património do autor, podendo pensar-se num desvio à 
relatividade (por exemplo, através da acção directa da 
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c)	 A admissibilidade do third-party funding 
na perspectiva da relação entre as partes 
processuais

31. Por fim, importa considerar o argumento segun-
do o qual o financiamento por terceiro dos custos do 
processo coloca a parte financiada numa posição de 
vantagem iníqua na acção, uma vez que a outra parte, 
na qualidade de réu, não pode, ela própria, transferir 
para um terceiro os custos da defesa e o risco da pro-
cedência do pedido que contra ela foi deduzido.

Em primeiro lugar, importa referir que os pres-
supostos empíricos em que se funda tal argumento 
são contingentes: pode dar-se o caso de o autor ne-
cessitar de recorrer a meios de terceiro para poder 
aceder aos tribunais e exercer jurisdicionalmente o 
seu direito sem que a outra parte se encontre numa 
equivalente necessidade de financiamento dos custos 
processuais. Existem razões para se supor que a ne-
cessidade de procurar o financiamento das despesas 
com a defesa no processo será rara e, em especial no 
domínio das acções populares tendentes a satisfazer 
os interesses de consumidores, é razoável supor que, 
em regra, essa necessidade não existe. Isso deve-se 
ao facto de na maioria dos casos em que se discute a 
imputação de danos causados por profissionais, esses 
danos estarem cobertos por um contrato de seguro de 
responsabilidade civil, que acaba por assumir, ainda 
que porventura, de uma forma parcial ou imperfeita, 
a mesma função de transferência de riscos e de custos 
que é consignada ao third-party litigation agreement57.

Além disso, o facto de o impulso processual perten-
cer forçosamente aos consumidores lesados torna, à 
partida, inevitável que se replique no processo a de-
sigualdade económica que, fora dele, existe entre as 
partes. A preparação da acção, a formulação do pe-
dido e a instrução da causa (por exemplo, no tocante 
à prova da verificação e da quantificação dos danos) 
exige a suportação de despesas que, normalmente, 
não podem ser suportadas por um consumidor ou 
que este não está razoavelmente disposto a aceitar, 

demandada contra o financiador) ou mesmo da imputação 
pessoal ex lege dos custos processuais (no todo ou em parte) 
ao financiador.
57 Steven Garber, «Alternative Litigation Financing in the 
United States – Issues, Knowns and Unknowns», RAND, 
2010, p. 42; Charles Silver, «Litigation Funding versus 
Liability Insurance: What’s the Difference?», DePaul Law 
Review, 63, 2014, pp. 617-654 (pp. 623 e ss.); Brian 
Fitzpatrick, «Can and Should the New Third-Party Litigation 
Financing Come to Class Actions?», Theoretical Inquires in 
Law, vol. 19.1, 2018, pp. 109-123 (pp. 111 e ss.); Willem  H. 
Van Boom, «Insuring v. Investing in litigation: a comparative 
legal history of litigation insurance and claim investment», 
Comparative Legal History, 8, 2020, pp. 2-26.

por excederem substancialmente o valor da indemni-
zação que lhe poderá ser atribuída, no caso de o seu 
pedido ser julgado procedente. O argumento de que 
o acordo de financiamento dos custos processuais 
opera uma desigualdade de armas, por assim dizer, 
«de sentido inverso» àquela que, sem ele, existe, é, 
por isso, inverosímil.

32. Mais importante: ainda que se entendesse que 
a falta de acesso pelo réu ao financiamento dos cus-
tos da defesa o colocava efectivamente numa situação 
de desigualdade relativamente ao autor que tivesse 
proposto a acção com recurso a este tipo de apoio 
económico prestado por terceiro, ainda assim não se 
deveria entender que, por essa razão, o third-party 
funding haveria de ser considerado inadmissível58. Na 
verdade, ainda que se verificasse a impossibilidade de 
satisfação de uma necessidade real efectiva do réu de 
aceder ao financiamento, a causa dessa situação de 
necessidade reside apenas em circunstâncias de fac-
to, mais precisamente, na existência de uma falha de 
mercado, na ausência de uma oferta de determinado 
serviço financeiro que permita cobrir a procura exis-
tente59. A partir do momento em que essa falha de 
mercado puder ser suprida – por exemplo, através de 
uma contrapartida que torne racionalmente justifica-
da a decisão de um terceiro suportar o custo da defe-

58 Essa desigualdade de facto não pode, na verdade, ser 
valorada como uma violação do princípio da igualdade. 
Conforme nota Martin Lorenz Kochheim, Die gewerbliche 
Prozessfinanzierung: Rechtsfragen der Fremdfinanzierung 
von Prozessen gegen Erfolgsbeteiligung, Lit, München – 
Hamburg – London, 2002, pp. 170-1, o princípio da 
igualdade pode constituir o princípio que legitima a norma 
legal que procede à repartição das despesas do processo 
entre as partes. O que já não pode retirar-se do princípio da 
igualdade é que o dever de pagar as despesas processuais 
da parte vencedora tenha de ser cumprido (pessoalmente) 
pela parte vencida: nenhuma razão existe para que não se 
apliquem aqui a norma geral da legitimidade genérica para 
o cumprimento de uma prestação fungível. O facto de o 
autor do sacrifício económico que provoca o cumprimento 
não ser a parte, mas um terceiro (o financiador, um familiar 
ou um amigo da parte, por exemplo), é uma circunstância 
que só releva no plano interno ao próprio autor, na medida 
em que esse facto é, de todo em todo, insusceptível de 
afectar a posição da parte vencedora.
59 Neste sentido, v. a justificação assumida pelo ELI/
UNIDROIT para não rejeitar o third-party funding com base 
no argumento da desigualdade entre as partes: com. 4 à 
Rule 245, p. 429: «the fact that it is normally only a claimant 
that can utilise third-party funding is not itself a reason not to 
permit its use. That fact is simply a consequence of it being 
the case that only claimants have an asset, the claim’s value, 
to offer in return for the funding. This is simply a normal fact 
of the operation of financial markets, and not an inequitable 
and specific feature of third-party funding of proceedings»
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sa e o risco da procedência do pedido formulado no 
processo60 – também o réu passará a dispor do acesso 
ao third-party funding. A consequência será, então, a 
da admissibilidade dos acordos de financiamento – 
para ambas as partes – e não a da inadmissibilidade 
desses acordos (para qualquer uma delas). Também 
por esta ordem de razões, haverá que concluir que 
não existe qualquer razão de princípio que deponha a 
favor de uma proibição dos acordos de financiamen-
to; pelo contrário, existem antes razões que justificam 
que se promova o acesso aos modelos de financia-
mento dos custos processuais já existentes, bem como 
à respectiva diversificação.

33. Igualmente inoperante para justificar a proi-
bição dos acordos de financiamento dos custos pro-
cessuais é o argumento de que este tipo de contratos 
promove a causação de danos ao demandado, ao tor-
nar economicamente viável a propositura de acções 
infundadas ou temerárias. A necessidade de prevenir 
condutas lesivas ou prejudiciais para os interesses do 
réu não deve ser conseguida com o sacrifício do di-
reito do autor a uma tutela jurisdicional efectiva, mas 
antes e como já se disse através da aplicação dos ins-
titutos do abuso do direito de acção e da responsabili-
dade processual fundada na litigância de má fé. Aliás, 
não parece, sequer, rigoroso dizer-se que a regra da 
admissibilidade dos acordos de financiamento dos 
custos processuais eleve o risco lesivo dos bens e dos 
interesses do réu na acção financiada, não só porque 
o mesmo resultado lesivo pode ser conseguido numa 
acção proposta sem o recurso ao third-party finance 
agreement, mas também porque a celebração deste 
tipo de acordos não eleva, por si, a periculosidade 
típica do comportamento processual do autor: a na-

60 Essa contrapartida pode assumir, por exemplo, o 
pagamento de um juro a uma taxa que remunere 
adequadamente o risco assumido pelo financiador num 
momento em que o litígio já tiver surgido. Embora haja 
quem duvide da viabilidade dessa solução, argumentando 
que ela conduz a um acréscimo, não a uma diminuição 
do risco do réu (Alexander Bruns, «Third-Party Financing 
in the Perspective of German Law – Useful Instrument for 
Improvement of the Civil Law Justice System or Speculative 
Immoral Investment?», Journal of Law, Economics & Policy, 
8.3, 2012, pp. 525-548 (loc. cit.), o certo é que já se chega 
ao mesmo resultado económico da retribuição específica do 
risco do financiador por via de outros produtos ou serviços 
financeiros, como o seguro de protecção jurídica, em 
especial, na modalidade de seguro after-the-event. Martin 
Lorenz Kochheim, Die gewerbliche Prozessfinanzierung: 
Rechtsfragen der Fremdfinanzierung von Prozessen gegen 
Erfolgsbeteiligung, Lit, München – Hamburg – London, 
2002, p. 170. Também Norbert Maubach, Gewerbliche 
Prozessfinanzierung gegen Erfolgsbeteiligung, Deutscher 
Anwaltsvertrag, Deutscher Anwaltverlag, 2002, pp. 65 e ss.. 

tureza e a eficácia dos actos que esta pode praticar no 
processo não é a alterada pela existência do financia-
mento61

4. Uma breve conclusão

Supomos que os argumentos avançados neste texto 
permitem enfrentar uma pré-compreensão adversa à 
celebração dos acordos de financiamento das acções 
que correm na justiça estadual. Ainda que haja a en-
trada em jogo de um contrato que visa, obviamente, 
proporcionar um ganho a uma das partes, ele é legí-
timo se se ponderarem os benefícios que proporcio-
na quanto ao exercício do direito de acção. Não há 
uma mercantilização da justiça, o que quer que esta 
expressão possa, se devidamente escalpelizada, sig-
nificar. Haverá que ter uma cautela no delineamento 
dos regimes aplicáveis aos contratos de financiamen-
to, impedindo-se que o financiador possa surgir como 
um credor privilegiado face aos titulares das situações 
materiais litigadas. Mas contornada esta fonte de ris-
co, percebe-se que o third-party funding é um instru-
mento potencialmente virtuoso. Como todos, pode 
servir finalidades perversas; mas a solução não reside 
em proibi-lo, antes em regulá-lo nas suas diversas ir-
radiações.

Os próximos anos trarão seguramente dados novos 
no espaço da União Europeia. As directrizes ordena-
das a operar a concordância prática entre todos os 
valores que se entrecruzam no exercício do direito 
de acção quando são celebrados acordos de financia-
mento permitirão testar, através da sua concreta utili-
zação, a bondade das soluções dispostas.

61 Cf., novamente, as Regras-Modelo do ELI/UNIDROIT, no 
Comentário 4 à Rule 245: «There are, for instance, many 
other reasons why parties take a more or less aggressive 
litigation strategy, or why they may refuse to settle 
proceedings. Parties that have the means to fund their own 
litigation always have the choice whether to act in a more 
aggressive fashion without any third-party funder being 
involved».
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12Abstract EN: The generic description of actions and states of affairs to which norms apply is particularly relevant for asses-
sing the completeness or incompleteness, as well as the consistency or inconsistency, of legal systems. This paper intends to 
discuss the implication of such genericity in these two central matters of legal theory. The paper begins with the description 
of the general normative structure, mainly focused on the genericity of the antecedent. Subsequently, the main presup-
posed features of this property are explained, and the concept of genericity is assessed as a criterion for the distinction 
between rules and principles. The understanding of all norms through their conditions is then carried out both in what 
concerns (in)consistency and (in)completeness of legal systems. In this last point, upon refutation of the logical closure of 
normative systems, the crucial role of the generic description of actions is highlighted as a tool for the (contingent) regulation 
of all conceivable actions by the legal system. Lastly, the paper addresses the strengths and weaknesses of the thesis of prag-
matic equivalence between non-prohibitions and permissions vis-à-vis the silence of the legal system. Here too, genericity 
seems to play an essential role. The admissibility of a pragmatic equivalence will always be equivalent to the most generic 
regulation possible, with implications for (and explanations for) the weakness of the permissions thereof.

Abstract PT: A descrição genérica de condutas e estados de coisas aos quais as normas se aplicam é particularmente rele-
vante para avaliar a completude ou incompletude, bem como a consistência ou a inconsistência, de sistemas jurídicos. Com 
o presente paper pretende-se discutir, nestas duas questões centrais da teoria do direito, as implicações dessa genericidade. 
Principia-se pela análise da estrutura normativa, com particular enfoque na genericidade do antecedente. Posteriormente, 
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1. Introduction: the normative antecedent

In Norm and Action, von Wright paradigmatically 
states that the conditions of application of norms cor-
respond to the conditions that, at the very least, must 
be satisfied if there is an opportunity to perform the 
content of a norm (norm-content), that is, the conduct 
or activity that is imposed, permitted, or prohibited1.

“The conditions of application of elementary nor-
ms are simply the conditions for performing the cor-
responding elementary acts. Let p describe a state 
of affairs. Consider an occasion on which this state 
neither obtains nor comes into being independently 
of action. This constitutes an opportunity for effecting 
or leaving uneffected through action the elementa-
ry change described by ~pTp. Effecting this change 
can be ordered or permitted. Leaving it uneffected 
can similarly be ordered or permitted. The symbolic 
expressions for these four elementary prescriptions 
are: Od(~pTp), Pd(~pTp), Of(~pTp), and Pf(~pTp) 
respectively”.2

Norms operate in a contingency scenario: obliga-
tion implies factual possibility (impossibilium est nulla 
obligatio). Any norm comprises an antecedent that 
represents, at the very least, an opportunity to perfor-
ming the content of the consequent. The consequent, 
in turn, cannot fit into a case of ça va de soi.3 There-
fore, the categorical appearance of norms only emer-
ges at the linguistic level of the normative utterance. 
Statement1 “the door ought to always be closed” can 
(didactically) be defined as categorical, even though 
the condition logically dependent on the consequent 
is implied (i.e., the door is open and does not close 
“by itself”). The condition of the norm is, in this case, 
as von Wright mentions, given with its own normati-
ve content.4 The utterance can also be (didactically) 
characterized as universal: even though it comprises 
conditions of application that contradict this univer-
sality of application. Like in all norms, these condi-
tions are strictly functionalized to the consequent.5 In 
contrast, the statement2 “the door ought to always be 
closed when it rains” can (didactically) be defined as 
hypothetical, given that the norm comprises, in addi-
tion to the logically dependent condition, a condition 
logically independent of the consequent, i.e., the state 
of affairs “to rain”. The norm can (didactically) be cha-
racterized as occasional, for the simple fact that the 

1 von Wright 1963, 71ff.; 74-75; Ross 1968, 108.
2 von Wright 1963, 73.
3 The content of legal norms can neither be alethically 
necessary (“die Menschen sollen sterben”) nor factually 
impossible (“die Menschen sollen nicht sterben”). Kelsen 
1979, 43-45; Nino 2003, 291.
4 von Wright 1963, 74.
5 The description of non-conditions is a necessary condition 
for normative conditionality. Duarte 2012, 47.

antecedent comprises conditions logically uncorrela-
ted with the consequent.

Disregarding the didactic dimension, the hard view 
of normative reality holds that all norms are, by defi-
nition, (i) hypothetical and (ii) occasional. They are (i) 
hypothetical since they necessarily include conditions 
of application (although logically presupposed for the 
consequent); they are (ii) occasional since the stipula-
tive definition of these conditions implies pari passu 
the definition of occasions in which, for lack of op-
portunity to perform the action (included in the norm-
-content), the norm does not operate.6

The qualification of all norms as hypothetical lea-
ds to a synthetic description of the three elements of 
the antecedent. All norms are addressed to subjects 
(addressees): the location of addressees (element1) is 
a necessary derivation of the proposition, according 
to which law is a human creation that is intended for 
humans. All norms regulate behaviors (i.e., they are 
reasons for action): they apply pressure on human 
behavior hypothetically described (element2) in their 
antecedent.7 All norms comprise in the antecedent 
the objective conditions or occasions of application 
(element3), precisely those described by von Wright 
as, at the very least, opportunities to carry out the 
consequent or, in the case of conditions logically un-
correlated with the consequent, any states of affairs 
individuated as logical conditions for performing the 
action [e.g., “closing the door when (it is open and…) 
it is raining”].8

The isolated feature for the qualification of a deon-
tic command as a norm – safeguarding, of course, 
the Kelsenian conception of individual norms – is the 
definition, in the context of issuing the command, of 
an open class susceptible to logical variations in ti-
me.9 Norms are deontic generalizations: they apply 
to all actions z of all x (∀x) whenever y occurs [∀x(y)]. 
More specifically, they are suppressive deontic gene-
ralizations, in the Schauerian sense. Generalization 
in the creation of norms is a corollary of the neces-

6 Distinctively, as to principles, for example, Martínez-
Zorrilla 2007, 81-84. Admitting categorical norms as 
prescriptions via an empty set of facts, Navarro/Rodríguez 
2015, 179.
7 On reasons for action, Raz, 1999, 15-48. On this “pressure 
of rules” (without distinguishing rules and principles), 
Schauer 1991, 2-5. The normative pressure exercised by 
norms cannot focus exclusively on inert, real or ideal states 
of affairs (e.g., on objects or on other norms). Even norms 
of semantic definition or revoking norms comprise in their 
antecedent a human behavior (interpreting normative 
statements or applying legal norms, respectively).
8 On these three elements represented on the antecedent, 
von Wright 1963, 70ff.; Ross 1968, 107ff.
9 The classical definition is the one given by Ross 1968, 
109-110. It should be kept in mind, however, that Ross was 
focused on addressees. 
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sary epistemic deficit (incomplete knowledge of sta-
tes of affairs) in which normative authority finds itself 
at the time of the enactment of a norm.10 Now, this 
suppression leads to some ambiguities in the structu-
ring of the elements of the antecedent. It is relatively 
consensual that the norms apply to all (all, whole = 
universal quantification) the particulars (x1 to xn) that 
are members of x. It can then be said that they apply 
with respect to any particular (a, any) actions (z1 to 
zn) that are members of z (a action or category of ac-
tions described in antecedent), whenever any (a, any) 
unspecific particular circumstances (y1 to yn) that are 
members of y (an occasion or category of occasions 
described in the antecedent).11 There is, however, a 
subtle distinction between generality (all, whole) and 
genericity (a, any).

2. Genericity in the normative antecedent

In the interpretation of utterances – descriptive or 
prescriptive –, several properties can be predicated 
(e.g., vagueness, open texture, genericity).12 Vague as-
sertions are the ones which verifiability is low, given 
the semantic uncertainty implied in the words (e.g., 
the assertion “all swans are beautiful” requires some 
consensus on beauty or the definition of paradigms 
from which to extrapolate). Distinctively, generic as-
sertions do not necessarily comprise a reduced degree 
of verifiability. They are assertions that are often true 
or often false even though that truth or falsity is rela-
tively trivial13. One might think of the generic, pre-
sumptively true, assertion “a (=any) mammal does 
not fly”, although the particular assertion “a bat flies” 
and “a bat is a mammal” is also true. In the context of 
prescriptive discourse, one can think of the presump-
tively valid prescription, relating to a given legal sys-
tem (hereinafter “LS”) “a (=any) promise ought to be 
kept”, even though the prescription “a promise may 
be broken to save life” is also valid in this LS. Generic 
assertions do not express a universal quantification14. 
In this sense, they are closer to default reasoning15.

10 Hart 1994, 128-129. Alchourrón/Bulygin 2006, 61; 
Beltrán/Ratti 2012, 13. As for the suppressive generalization, 
Schauer 1991, 39.
11 Schauer 1991, 18 ff. The root of the well-known 
characters of normative over-inclusiveness and under-
inclusiveness lies precisely in this suppressive generalization 
(which is inherent to norms). 
12 Endicott 2006, 72 ff.; Asgeirsson, 2012, 299 ff.; Schauer 
2011, 4.
13 Wittgenstein 1986, 230 ff.
14 Cohen, 2022 60 ff.; Pintore 1982, 23.
15 Krifka 1987, 4 ff. As for the “default reasoning”, Maranhão 
2012, 84 ff.

Vagueness is a predicate of words; genericity is a 
predicate of statements. The coexistence of both in an 
utterance is contingent. Think of Wittgenstein’s exam-
ple: the order “teach the child a game”. Genericity 
does not result from the vagueness of the word game16; 
it is detected in the indefinite article “a [game]” (= any 
game).17 Any actions left unspecified by the utterer of 
the speech act and included in the semantically vague 
spectrum of the word “game” are indifferent to her. 
By implying a reduced degree of verifiability, vague-
ness makes the utterance relatively uncertain as to its 
conditions or as to the scope of the consequent (e.g., 
“in case of emergency, adequate measures ought to 
be adopted). Genericity, on the other hand, implies 
an admission of a reduced degree of significant in-
formation transmitted by the utterance. For example, 
statements like “a promise ought to be kept” do not 
say much about the conditions under which promises 
must be kept. They simply prescribe that, by default, 
promises ought to be kept (i.e., “a promise ought to 
be kept” does not equate the conclusive reason “a 
promise ought to be kept in all cases”).

Insofar as it avoids distinguishing the specifics of 
cases that demand truth from assertion, genericity 
disjunctively describes all the realities included in the 
statement.18 It is relevant to note that this disjunction is 
not exclusive, rather inclusive. In descriptive discour-
se, the truth of a statement with exclusive disjunction 
(aut, aut) implies that one of the disjoint assertions is 
true and that the other is necessarily false. Disjoint sta-
tements cannot all be true, nor can they all be false, 
otherwise the statement will be false. On the other 
hand, the truth of an inclusive disjunction statement 
(vel, vel) implies that at least one of the disjoint asser-
tions is true, even though it is conceivable that both 
are true, i.e. disjoint assertions may be true and the state-
ment may also be true. For example, in natural language:

(i)	 exclusive disjunctions such as “judging by her 
looks, R is either Portuguese or Spanish” [R(E ∨ 
P)] means R(E) or R(P), but never both [i.e., R(E 
∧ P) is false];

(ii)	 inclusive disjunctions such as “with such good 
grades, either R studies a lot or R is very bright” 
comprises the possibility that (i) R studies a lot 
and is not very bright (is true) [R (E ∧ ¬I)], (ii) R 
does not study a lot and is very bright (is true) 
[R (¬E∧ I)] and (iii) R studies a lot and is very 
bright (is true) [R (E ∧ I)].

16 Playing checkers is certainly a game; memorizing the 
dynasty of Portuguese kings may be; playing a musical 
instrument will hardly be.
17 Genericity is usually (but not exclusively) detected 
through the use of indefinite articles like “a”, partitives like 
“of”, or indefinite pronouns like “any”.
18 Cohen 2022, 75 ff.; Luzatti 2012, 7 ss; Regarding the 
contextual ambiguities, Hernández Marín 2002, 195 ff.
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The inverse proportionality relation between the 
quantitatively high degree and the qualitatively low 
degree of information provided by a generic asser-
tion is now clearer. In prescriptive discourse, norms 
to which a high degree of genericity is predicated in 
the antecedent comprise a low degree of qualitative 
information for an all things considered, and all norms 
considered solution of the cases regulated by the LS. 
Distinctively, given that generality implies conjunction, 
norms to which generality is predicated will provide 
a qualitatively high degree of information for an all 
things considered, and all norms considered solution 
of the regulated cases.19 If the latter, endowed with a 
low degree of genericity, regulate one or some specific 
actions, it just so happens that remaining specific ac-
tions and/or specific states of affairs (occasions) are left 
outside the scope of the antecedent and, consequen-
tly, outside the effect of conditionality. The greater the 
degree of generality of a normx, the greater the quality 
of information provided to the addressee: there is a 
direct proportional relationship between the generali-
ty of a normx and the deontic information to solve ca-
ses. Regarding genericity, the relation is proportionally 
inverse: the more generic the normative statement is, 
the greater the quantity, but the lesser the quality, of 
information provided to solve the case, all things con-
sidered, based solely on that norm. The potential for a 
definitive solution all things considered arising from a 
single norm therefore grows in an inverse proportion 
to the degree of genericity of its normative statement.

3. Genericity and distinction between rules and 
principles

Genericity operates, in a particularly relevant way, 
as a solid criterion for formulating the categories “prin-
ciples” and “rules”. As it is known, this is not a pea-
ceful division. For some, there are no solid reasons 
for the distinction.20 Others hold the weak thesis; the 
differences are only of degree21. Those who defend 
the strong thesis root the distinction in qualitative di-
fferences.22 A distinction, weak or strong, can still be 
drawn according to a (i) semantic criterion, related to 
the meaning of the words in the utterance, (ii) prag-
matic criterion, focused on the use of both categories 
of norms in legal discourse, or (iii) syntactic criterion, 
linked to the elements of the normative structure and 
its logical relations.

19 Luzatti 2012, 88ff.
20 Brożek 2012, 224; Maranhão 2012, 79, 120ff.
21 Raz, 1972, 834 ff.; Pino, 2011b, 89.
22 Alexy 2000, 295ff.; Sieckmann 2011a, 28ff. According 
to Dworkin, this is a logical distinction (although Dworkin 
never showed in what sense the logical qualifier is used). 
Dworkin 1978, 24.

According to the semantic criterion, principles are 
norms expressed by statements with properties of 
vagueness or open texture: they include value-con-
cepts.23 The distinction, however, proves too much 
and is counterintuitive. There is no direct relationship 
between the breadth of the semantic spectrum of a 
word and the characterization of the norm formulated 
as a principle.24 Linguistic uncertainty is raised at the 
level of interpretation: it does not relate to the struc-
ture or behavior of norms. It is possible to conceive of 
a norm consensually taken as a rule that is formula-
ted with vague words (e.g., it is not permitted to walk 
dogs close to catering areas); in contrast, norms con-
sensually held to be principles can evidence reduced 
vagueness (e.g., in dubio pro reo). The criterion would 
lead to rooting the distinction in a conventional reality 
totally outside the world of law. And one would ne-
ver know how vague the words of an utterance would 
have to be for its content to qualify as a principle.25

The pragmatic criterion derives from two uses of 
the conceptual distinction in legal discourse. The first 
relates to the role of rules and principles in practical 
reason: the use of principles as first-order reasons or 
justifying metanorms that underlie the consequent of 
rules (second-order reasons)26. In the second, which 
currently corresponds to the mainstream criterion, 
principles are used as defeasible norms and prima 
facie reasons that, unlike rules, are subject to a ge-
neral condition of balancing with conflicting norms. 
Principles prescribe a certain effect that can be cir-
cumstantially defeated under factual conditions that 
instantiate conflicting norms, of prevailing effect in a 
given balance. The main distinctive features can be 
summarized in the table infra.27

23 Pino 2011b, 97ff.
24 Aarnio 1997, 180; Guastini 2008, 119ff.
25 Furthermore, open texture is hardly quantifiable, in 
addition to it being an unavoidable dispositional property 
of language (and therefore inoperative for a sound 
distinction). It is not possible to anticipate a “closed list” 
of all the defining properties of the realities denoted by a 
given concept. Celano 2012, 275.
26 Raz 1999, 187; Larenz 1979, 26
27 Alexy 2014, 512; Alexy 2000, 300ff.; Sieckmann 2011a, 
29; Pino 2011b, 86.
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Rules (Rs) Principles (Ps)

Rs are definitive commands 
unless:

- invalidity: if Rs conflict 
with higher norms, in a to-
tal-total relationship, under 
lex superior

- lex specialis / exception-
ality applies: if R1 conflicts 
with R2, in a total-partial 
relation

Ps are prima facie optimiza-
tion commands that:

- order that φ be carried 
out up to the maximum of 
legal and factual possibili-
ties

- apply gradually

Rs are necessary and suffi-
cient reasons for an action

Ps are contributory reasons 
for an action

Rs are linked to easy cases Ps are linked to hard cases

Rs require something deter-
mined

Ps require something unde-
termined

The form of application of 
Rs is under subsumption

The form of application of 
Ps is the weighting

Rs are applied in an all-
or-nothing fashion, “come 
what may”

Ps apply prima facie subject 
to conflicting Ps

Recent developments regarding general normative 
defeasibility (i.e., defeasibility qua property predicated 
of all norms) allow us to formulate some criticisms of 
the mainstream view28. Defeasibility is a dispositional 
property used to describe the sensitivity of all norms, 
rules and principles alike, to factual and legal context. 
The factual context surrounding the application of a 
given rule may vary and the relevant properties of the 
case may instantiate conflicting norms of the LS. From 
this perspective, rules can never be abstractly charac-
terized as definitive commands because no rule alone 
determines its own conditions of application all thin-
gs considered29. The definitive character of a norm is 
subject to the “strengthening of the antecedent”. This, 
at best, can only be achieved through the epistemic 
proposition in terms of which no conflicting norm, the 
antecedent of which is instantiated by the properties 
of the case, ought to prevail over the effect of the nor-
mx in the casey.

30

28 For example, Brozek 2012, 214ff. It must, however, be 
remembered that more than 65 years ago, H.L.A. Hart 
maintained that all norms only prescribe prima facie a 
certain effect, under the implicit condition of et cetera. 
Hart 1949, 171ff. Hart would later alter his view of the 
condition et cetera. Hart 1994, 260; d’Almeida 2015, 
8ff.; 34ff. A few years later, Ross developed partial-partial 
model conflicts, which escape the applicability of conflict 
norms and give rise to balancing – i.e., conflicts in which 
lex specialis is instantiated but determines the prevalence of 
both conflicting norms, leading to irresolvable prima facie 
second-degree conflicts. Ross 2004, 158ff.
29 Hart 1983, 106. On the internal and external application 
of norms, Pino, 2011a, 819 ff.
30 The context-sensitivity of all norms seems to break 
the binomial between rules→easy cases→subsumption 

Two additional remarks are warranted. First, admit-
ting for the moment that a case corresponds to the 
question of the deontic status of a given action under 
a given state of affairs, it is not a necessary truth – 
given the sensitivity to the factual and legal context 
of all norms – that cases which trigger the effect of a 
principle necessarily generate a normative conflict31. 
Secondly, it should be noted that, by the early nine-
ties, very persuasive examples of the necessity of rule 
balancing were put forward, even as defined under 
the main Alexyan criteria. The classic illustration, for 
this purpose, is the case of the red traffic light in front 
of the military barracks.32

(i)	 Suppose statement1, “it is prohibited to drive 
at a red traffic light” which encompasses the 
norm “for all x, if there is an opportunity for 
a in circumstances b, then [prohibited a] ou-
ght to be (the case)” logically described by [∀x] 
[xa ∧ xb ⇒ F xa] or [∀x] [xa ∧ xb ⇒ O ¬ xa]. 
Now suppose statement2 “it is mandatory to 
circulate in front of military barracks”, which 
encompasses the norm “for all x, if there is an 
opportunity for [a] in circumstances c, then 
[mandatory a] ought to be (the case)”, logically 
described by [∀x] [xa ∧ xc ⇒ O xa] or [∀x] [xa 
∧ xc ⇒ F ¬xa].

(ii)	 If the factual contextx is conceived [(a) a driver, 
(b) at a red traffic light (c) next to a military 

and principles→hard cases→balance. On the distinction 
between rules and principles based on the explicit or 
implicit dimension of the exceptions to which they are 
subject, precisely the one that is rooted in the problematic 
distinction between internal and external defeasibility 
(Moreso 2002, 27-28; Beltrán/Ratti, 2012, 15ff.; 34). The 
consequent of a normx, whether a rule or a principle, can 
only be defeated by the consequent of a third normx, so the 
negative implicit conditions of the application of principles 
will always be related to explicit defeaters. The very notion 
of implicit conditions is problematic since the enunciation 
of an exception implies, pari passu, it being made explicit 
(i.e., an external defeater to the norm, which can only be a 
different norm).
31 The relevant properties of the case “Can P greet R?” 
fulfill the antecedent of the norm consensually portrayed 
as the principle of freedom of expression, triggering the 
consequent under the deontic modality of permission. If 
P does not insult R in the process and no other relevant 
properties are added, conflicting norms are not triggered. 
The activity of balancing presupposes a normative conflict: 
it is not necessary to solve this easy case.
32 Alchourrón 1991, 423ff.; Peczenik 2008, 66-67; 
Rodríguez 1995, 371ff. A distinctive example can be found 
in Manero 2005, 107. Contrary to what von Wright (1963, 
48) argues, nothing prevents the coexistence, in a certain 
set, of norms that impose and prohibit a certain conduct 
in a certain state of affairs, for the simple fact that nothing 
logically prevents a normative authority from imposing and 
prohibiting a single action simultaneously.
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barracks] two conflicting norms are instantia-
ted. [∀x] [xa ∧ xb ⇒ F xa] ┴ [∀x] [xa ∧ xc ⇒ O 
xa]. It is an irresolvable prima facie conflict of 
the partial-partial model that, in the absence of 
applicable conflict rules that solve it, raises the 
requirement to balance.

The latter case is just one of many difficult cases 
triggered by rule application. It evidences an enthy-
meme in Alexyan reasoning regarding the concep-
tualization of principles, in which the suppressed (im-
plicit) premise is taken for granted (i.e., the absence 
of partial-partial conflicts between rules), despite its 
truth being purely contingent. Even though principles 
conflict more often than rules, it can be argued that 
“optimization” (an “heritage” of principles exclusive 
to Alexyan scholarship) is simply derived from instan-
tiating the antecedent and triggering the consequent 
of any conflicting norms. Any norm, rule or principle 
alike, is therefore abstractly subject to these optimiza-
tion commands, in particular in the case of conflicts 
of partial-partial model. The fact that this conflicting 
model is most often illustrated by principles is pure 
statistics33.

The syntactic criterion remains. Under this criterion, 
principles denote a logical structure somewhat diffe-
rent from that of rules. Assuming that it is possible to 
formulate implicit principles by generalizing antece-
dents and inducing consequents of a set of rules under 
the same deontic modalization, it becomes irrelevant 
whether a principle was affirmed through a legal act 
or formulated by generalization from rules contained 
in legal acts and subject to customary validity.34 The 

33 The Alexyan factual possibility condition, under the 
maxim “ought implies can”, can (a) invalidate the norm if 
all actions and, or, occasions that instantiate the antecedent 
of the norm are factually impossible or (b) reduce the scope 
of relevant conducts that trigger the consequent, if some 
conducts and/or occasions that instantiate the antecedent 
are factually impossible. On the other hand, the condition of 
Alexy’s legal possibility only signals the normative conflicts 
generated by the case, which lead to the application of 
norms of conflict of a given systemx. However, (i) if none 
of those are instantiated or (ii) if that instantiation generates 
second-degree conflicts that do not instantiate additional 
norms of conflict, or (iii) again generates third-degree 
conflicts (and so on), balancing is a practical necessity to 
avoid non liquet. Distinctly, Lindahl/Reidhav 2015, 79 ff. 
The Alexyan characterization of principles is wholly focused 
on a scenario of collision of principles and disregards the 
analysis of the individuated structure of the norm. Alexy 
2004, 48-49; Sieckmann 2011b, 102. It is fundamentally 
based on contingent scenarios of normative conflict, thus 
not providing sound criteria for distinctions between rules 
and principles. Although necessarily conventional, any 
categories must aim at highlighting necessary differences. 
The criterion is inoperative.
34 Alchourrón/Bulygin 2006, 130ff.; Guastini 1999, 155ff.; 
Ratti 2013, 173.

formulation of the statement is irrelevant to the logical 
structure, identical for explicit and implicit principles.

Despite the highlighted disagreements, Alexy is cor-
rect in mentioning that the rules require something 
determinate. It is reasonable to understand, by con-
trast, that principles require something indeterminate 
in the consequent, although Alexy does not elaborate 
on which elements of the antecedent must, for that 
purpose, be (in)determined. Prior to the Alexyan cons-
truction, however, Raz quite aptly argued that rules 
regulate relatively specific actions and principles regu-
late highly unspecific actions.35 In Razian terminology, 
an action is highly unspecific if it can be performed on 
different occasions by performing many specific ac-
tions on each occasion. In contrast, an action is more 
specific insofar as there are only a small number of 
specific actions the performance of which implies the 
performance of that action. For Raz, smoking is a hi-
ghly specific action performed by smoking a cigarette, 
smoking a pipe, or smoking a cigar. Assault, murder, 
infringement are relatively specific actions. Promoting 
general happiness, respecting human dignity, increa-
sing productivity, or behaving unreasonably are highly 
unspecific actions36. Under the clear influence of von 
Wright, Raz argues that, since highly unspecific ac-
tions can be performed through the performance, on 
several occasions, of a variety of more specific actions, 
the opportunities to perform the former comprise the 
opportunities to perform the latter. The antecedents 
of norms that comprise nonspecific behaviors overlap 
the antecedents of norms that include more specific 
behaviors in a total-partial relationship.37 In view of this:

35 Raz 1972, 836-838; Pino 2008, 289-290; Atienza/
Manero 2012, 252; Luzatti 2012, 35ff. It should be 
noted that Raz supports the weak distinction thesis. This 
is inferred from the fact that the Razian criterion isolates 
relatively specific and highly unspecific behaviors. From his 
perspective, there is no clear line to distinguish between 
specific and unspecific behaviors.
36 The examples given by Raz may raise doubts as to 
the distinctive criterion. They are, in fact, cases of the 
coexistence of vagueness (behaving unreasonably) with 
genericity (behaving unreasonably). It is not uncommon 
to see confusions between vagueness and genericity. For 
example, Russell refers to assertions like “I found Jones” 
and “I found a man” by correlating them with linguistic 
vagueness (Russell 1921, 157ff.; on this, Luzatti 2012, 88ff.). 
However, the uncertainty about the denotation boundaries 
of the word man (i.e., contrasted with person, woman or 
Robocop) is not at issue, rather the non-specificity that 
arises from the use – explicit or implicit – of the indefinite 
article “a man”. The truth of the assertion “I found a man” 
does not depend on whether that man is Jones, Smith, or 
someone else; it depends on a man being found by me. The 
truth of the assertion “I found Jones” depends on whether 
that man is Jones (Abbot 2010, 165ff.; Cruse 2006, 73-74).
37 Raz 1972, 838-839. Raz seems to intend to construct 
a logical distinction to reach the criterion for his practical 
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Suppose two norms prima facie taken as rules:
(i)	 Statement1 “smoking is prohibited” encompas-

ses norm1 “for all x, if there is an opportunity for 
a, then [prohibited a] ought to be (the case)”, 
logically described by [∀x] [xa ⇒ F xa] or [∀x] 
[xa ⇒ O ¬xa]. The generality of norm1 means 
that it applies to all x (smokers); it is applica-
ble to an open class of all xs that are a. Norm1 
may didactically be characterized as universal: 
it does not include conditions other than the 
opportunity to perform the action described.

(ii)	 Statement2 “it is forbidden to smoke indoors” 
encompasses norm2 “for all x, if there is an op-
portunity for a in circumstances b, then [prohi-
bited a] ought to be (the case)”, logically des-
cribed by [∀x] [xa ∧ xb ⇒ F xa]. Norm2 may 
didactically be characterized as hypothetical: 
it comprises conditions other than the oppor-
tunity to perform the action described.

Now suppose two norms prima facie taken as prin-
ciples:

(iii)	 Statement3 “citizens have freedom of expres-
sion” encompasses norm3 is formulated “for all 
x, if there is an opportunity for c, then [per-
mitted c] ought to be (the case)”, logically des-
cribed by [∀x] [xc1 ∨ xcn ⇒ P xc]. [xc1 ∨ xcn] 
comprises [xc1 ∨ xc2 ∨ xc3 ∨ xcn] whereby (xc1) 
= singing a revolutionary song; (xb2) = burning 
a flag; (xb3) = doing a graffiti painting. Norm4 
can be didactically characterized as universal.

(iv)	 Statement4 “properly licensed private televi-
sion stations may freely express political opi-
nions” encompasses norm4 “for all x, if there is 
an opportunity for d in the circumstances, and 
then [permitted d] ought to be (the case)”, lo-
gically described by [∀x] [(xd1 ∨ xdn) ∧ x and ⇒ 
P xd]. [xd1 ∨ xdn] comprises [xd1 ∨ xd2 ∨ xd3 ∨ 
xdn] whereby (xd1) = criticize the government; 
(xd2) = support political candidates; (xd3) = 
selectively report political rallies. Norm4 is hy-
pothetical: it comprises conditions other than 
the opportunity to perform the described ac-
tion: (xe) = properly licensed.38

Note, in (iii) and (iv), the similarity with the inclusive 
disjunction in the descriptive discourse. In the latter, 

reason, that of principles as justifications of rules. Thus, 
norm1 (principle) justifies norm2 (rule) when the scope of 
the antecedent of norm1 is wider than that of norm2 and 
when norm2 can be deduced from norm1 in the sense that 
the latter is a specification of the first. This implies that 
principles can be used to justify rules but not vice versa.
38 It is not because it contains a condition logically 
uncorrelated with the consequent that N4 ceases to be a 
principle. Differently, stating that the principles only contain 
in the antecedent the opportunity to perform norm-content, 
Manero 2005, 121.

the inclusive disjunction allows for the truth of disjoint 
assertions affirmed with indifference, preserving the 
truth of the generic utterance. In the normative dis-
course, the inclusive disjunction allows to be the law 
that specific disjoint actions can indifferently trigger 
the consequent.39 Genericity is, therefore, a predicate 
of norms applicable under conditions of disjunctive-
-inclusive hypothetical actions represented in the an-
tecedent. Each disjoint condition is sufficient to trigger 
the consequent, providing the prima facie solution of 
the case (i.e., subject to negative conditions of con-
flicting and prevailing norms triggered by the relevant 
properties of the case).

Naturally, it could be said that this construction 
presupposes a solid criterion to distinguish specific 
actions from generic ones. It is not necessary, howe-
ver, to deepen the discussion between the minimalist 
or maximalist approach to conduct, as studied by the 
philosophers of action.40 It is only important to know 
whether the statements describe a category of actions 
(and the indifference involved) or actions the perfor-
mance of which can only vary according to differen-
tiating properties, namely tools, purposes or style.41 
Thus, smoking is an action the performance of which 
can include differentiating properties (cigarettes or 
pipes) suppressed in the generalization necessary for 
the creation of the normative statement. Same with 
murdering and entering into contracts. Distinct are 
the conducts of administrative activity, expression of 
political opinions or personality development. These 
are generic actions that comprise specific autonomous 
actions (the performance of which implies the perfor-
mance of the former) and the distinction between the-
se and those transcends, as we have seen, differentia-
ting properties, tools, purposes, and style.

4. Implications of genericity in the (in)
completeness and (in)consistency of legal 
systems

Completeness and inconsistency are properties that 
are predicated to sets of norms (=LS), therefore, se-

39 If the disjunction were exclusive, the structure of the 
antecedent of principles (as a disjunction of conditions) would 
make no sense: the antecedent would not be coextensive 
with the consequent. Additionally, this description would 
not respect criteria for normative individuation (Raz 2003, 
70-92). The omission of the inclusivity of the disjunction 
would lead to a principle being described as various norms, 
as many as the disjoint conditions.
40 O’ Connor 2000, 52-55 and 61; Gonzalez Lagier 2013, 
42ff.; on the intention as the criterion to individuating 
behaviors, Holton 2009, 12ff.
41 Therefore, the conceptual apparatus used in the 
utterances of a given LS must be kept in mind.
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mantic contents in the post-interpretative moment of 
the statements that make up the Masterbook of the 
LS.42 In synthetic terms, the expression “normative 
completeness” denotes the situation in which a legal 
consequence, given by the LS, exists for the whole set 
of relevant cases. The expression “normative consis-
tency” denotes the situation in which no set of cases 
considered by the LS to be relevant is correlated with 
incompatible normative consequences.43 In calcu-
lating the variables, eight hypotheses arise from the 
outset: a given LS is (i) necessarily complete and con-
sistent; (ii) necessarily incomplete and consistent; (iii) 
necessarily complete and inconsistent; (iv) contingen-
tly complete and consistent; (v) necessarily complete 
and contingently consistent; (vi) necessarily incom-
plete and contingently consistent; (vii) contingently 
complete and necessarily consistent; (viii) contingently 
complete and necessarily inconsistent.44

4.1 Genericity and (in)consistency of legal 
systems

There is normative inconsistency whenever two nor-
ms impute incompatible solutions to the same case, 
i.e., when the LS correlates a case with two or more 
solutions, doing it in such a way that the conjunction 
of the solutions constitutes a normative contradiction 
that generates a conflict.45 This assumption presuppo-
ses the adoption of a comprehensive concept of nor-
mative contradiction which, unlike the classic concept 
of normative conflict, emphasizes the relevance of the 
antecedent (i.e., overlap or logical dependence of 
addressees, hypothetical action and occasion) and, si-
multaneously, admits the contradiction between man-

42 Ratti 2013, 203. As for the concept of “Masterbook”, 
whose alternative interpretations generate different LS (or 
Master Systems), Alchourrón 2012, 44ff.
43 Ratti 2014, 307. Completeness assumes the legal 
relevance of all actions, so the proposition of completeness 
of the LS discards the relevance of the expression “cases 
considered by the legal system as relevant” formulated 
above regarding consistency. In another formulation, a 
normative system is: (ia) incomplete if and only if it contains 
at least one normative gap; (ib) complete if and only if it 
does not contain normative gaps; (iia) inconsistent if and 
only if two or more incompatible solutions are correlated 
with at least one case; (iib) consistent if and only if none 
of the regulated cases is inconsistent. Navarro/ Rodríguez 
2015, 154.
44 Among such variety of visions, sustaining the necessary 
completeness and consistency, Kelsen 1960, 274 ff. In 
defense of the necessary completeness and contingent 
consistency, Soeteman 1997, 326, 331. Sustaining the 
contingent completeness and consistency, Bulygin 2013, 
352-353.
45 Nino 2003, 273. The concept of normative inconsistency 
must be distinguished from the concept of normative 
coherence. MacCormick 1984, 235-236.

datory norms and permissive norms. The normative 
contradiction thus occurs whenever there is a “logical 
impossibility for a subject jointly to satisfy the deontic 
contents of any mandatory norm together with each 
of the deontic contents of any permissive norm of a 
system of norms enacted by a certain authority and 
in relation to a certain occasion.”46 The concept indi-
cates as necessary conditions for a conflict the overla-
pping of antecedents – in a total-total, total-partial or 
partial-partial relation –, that is, (i) overlap (or identity) 
of categories of addressees, (ii) regarding hypothetical 
logically dependent actions (i.e., logically implied or 
logically excludent) and (iii) overlapping (or identity) 
of categories of occasions (i.e., states of affairs).47

On a preliminary view, there are good reasons to 
assume that inconsistency is a property of all modern 
LSs. This is due to the proliferation of regulatory au-
thorities, addressees and, in particular, to the genera-
lity of the states of affairs and of actions normatively 
regulated by the LS. Consistency is a rational ideal 
that is difficult to fully realize, given the inability of 
normative authorities to anticipate all combinations of 
properties that cases may present (an ignorance of fact 
to which an indeterminacy of aim is added).48 Outside 
of “coherentists” visions – those which disregard to 
an extent the differentiation between the law that is 
and the law that ought to be – the inconsistency of 
modern LSs seems to correspond to empirical eviden-
ce: LSs are man-made and not the product of reason. 
The need to weigh principles (or even rules) in any 
modern LS, to avoid a non liquet situation, is clear 
proof of this assertion. This evidence, of course, does 
not mean that consistency is a necessary property of 
all LSs. To this extent, the alternative of consistency as 
a contingent property of LSs seems theoretically ad-
missible. The analysis of consistent LSs is, however, of 
little relevance: it involves purely academic scenarios 
and, most likely, LSs that, even if not logically impossi-
ble, will certainly be ineffective.

The concept of normative inconsistency adopted 
here is much broader than usual. Even in the case of 
very rudimentary LSs, it is enough that these encom-
pass two norms under the modalization of prohibition 

46 Navarro/Rodríguez 2015, 178. As it is known, the 
classical understanding of conflict disregarded the 
normative antecedent and the possibility of conflict 
between mandatory and permissive norms (von Wright 
1963, 144). The fact that the conflict between norms is 
post-interpretative implies that all interpretive techniques 
available in the LS have previously been used to avoid it 
(e.g., the narrowing interpretation of the representation of 
action1, foreseen in one of the conflicting norms).
47 As for the overlap of the antecedents, Ross 2004, 158 ff.; 
Elhag/Breuker/Brouwer 1999, 35 ff.
48 On these Hartian handicaps applied to this subject 
matter, see Manero 2005, 107.
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or imposition, even in the theoretical hypothesis of a 
single addressee factually existing, to generate norma-
tive contradictions. Given the generality of states of 
affairs to which the norms apply, when the circums-
tances of the occasion of application are not isolated, 
together with the contingent existence of principles 
(i.e., regulations of generic actions), everything will 
depend upon the deontic modalization and the con-
ducts regulated by the LS, in particular the implica-
tion or logical exclusion. Only in hypothetical LSs that 
comprise only one norm and factually apply to only 
one addressee will consistency be a necessary proper-
ty.49 In fact, LSs that include a rule and at least two 
addressees, although consistent in abstracto, are able 
to generate the so-called inconsistencies in concreto. 
It suffices to conceive of a LS that includes a general 
permissive norm and two addressees: the exercise of 
the general right of freedom by one logically compri-
ses, in one of its multiple alternatives of action (and 
represented occasions), the permission to factually 
subtract the possibility of exercising the general right 
of freedom by the other, as well as the protective pe-
rimeter arising therefrom.50 Alternatively, think of a LS 
that comprises only N1 “freedom of artistic expression 
is permitted” and N2 “damaging other people’s pro-
perty is prohibited”: it is not out of the question that a 
subject understands that she expresses herself through 
graffiti on somebody else’s properties.

The possibilities are numerous. What is relevant at 
this point is to emphasize that the consistency of the LS 
must take into account the generic occasions to which 
the norms apply, not focusing strictly on the analysis 
of the hypothetical action described in the normative 
antecedent (and the relation of material implication or 
logical exclusion between them). In the light of this as-
sertion, it seems misleading to understand that certain 
norms conflict vis-à-vis certain facts and, with respect 

49 Some authors defend the existence of concrete conflicts 
exclusively dependent upon empirical variables. This is 
the case of the so-called “instantiation conflicts”, which 
can be seen in Rodríguez 2002, 99-100, also supported 
in Martinez-Zorrilla 2007, p. 136 and pp. 142-143. 
Instantiation conflicts are conflicts arising out of the 
empirical impossibility, supposedly not resulting from an 
inconsistency in the normative system, of carrying out 
the behaviors determined by only one norm of the legal 
system [e.g., the impossibility of a debtor, due to financial 
problems, to face two separate debts (a debt relating to a 
purchase and sale agreement with one subject and a debt 
relating to a lease contract with another subject), vis-à-vis 
the pacta sunt servanda norm]. It is doubtful, however, 
whether the conflict will not instead occur between two 
“norms of decision” (Fallnormen) derived from the single 
applicable norm.
50 The topic of protected permissions will be addressed infra 
in greater detail.

to other circumstances, are perfectly consistent.51 The 
issue is best seen in the contrast between principles 
and rules, emphasizing with respect to the former, the 
genericity of both the action and the occasion of ap-
plication and, regarding the latter, only the genericity 
of the occasion of application.

4.1.1. Genericity and expansion of the conflicting 
scope of the norms

The genericity of the hypothetical action represen-
ted in the antecedent, as described above, explains 
why principles, unlike rules, are applied to certain de-
grees, thus accommodating the possibility of harmo-
nization in a conflict scenario.52 It has already been 
mentioned that the performance of actions is logi-
cally dependent upon states of affairs that allow for it. 
However, actions can also be logically (in)dependent 
from other actions. Logical dependence arises whe-
never the performance of an action materially implies 
or logically excludes the performance of another. This 
dependence is usually described under the principle 
of obligation, according to which it is mandatory, un-
der prescription x, to perform all the logically actions 
necessary to satisfy all obligations derived from x.53 In 
other words, the obligation and permission to perform 
an action implies the obligation and permission to 
perform all the necessary logical consequences of that 
action (prima facie).54 Two actions are thus logically 
independent when they are compatible, i.e., if and 
only if the simultaneous performance of both is logi-
cally possible. The same applies to the compatibility 
of the consequents, i.e., the ought to do applicable to 
the action described in the antecedent. For example:

(i)	 Norm1 obligates x and norm2 prohibits y (i.e., 
obligates ¬y) and performing y is necessary 
(implicated) to perform x (e.g., x = pay taxes 
and y = own property rights). The principle 
of prohibition is not operative with respect to 
prohibitions: norm1 prohibits x (i.e., obligates 
¬x) and norm2 permits y and the performance 
of y is necessary (implicated) to perform x (e.g., 
x = running and y = moving).

(ii)	 Now let us assume that that norm1 obligates 
x and norm2 obligates y and the simultaneous 
performance of x and y is factually impossible, 

51 Thus, holding that a normative system can be consistent 
via certain facts and inconsistent via other facts, Alchourrón 
1991, 423-425. More cautiously, noting that norms that 
are consistent in abstracto are only apparently consistent, 
Navarro/Rodríguez 2015, 179.
52 On the distinctive feature of harmonization, among 
many, Pino 2011b, 86.
53 Alchourrón/Bulygin 1991, 159. 
54 This logical principle is, however, not valid for prohibition. 
Martínez Zorrilla 2007, 114.
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e.g., x = move and y = remain still. There is a 
logical exclusion. And assume that norm1 obli-
gates x and norm2 permits y (i.e., obligates y 
or ¬y) and the simultaneous performance of 
x and y is factually impossible, e.g., x = move 
and y = remain still. The same exclusion takes 
place.

(iii)	 Exclusion no longer occurs between two per-
missive norms. Let us assume that norm1 per-
mits x (i.e., obligates x or ¬x) and norm2 permits 
y (i.e., obligates y or ¬y) and the simultaneous 
performance of x and y is factually impossible, 
e.g., x = move and y = remain still. Permissive 
norms give rise to discretionary judgments on 
the part of addressees, whereby both x, ¬x, 
y and ¬y satisfy the applicable norms. Finally, 
exclusion also does not occur when norm1 
obligates x and norm2 permits y and the simul-
taneous performance of the action is factually 
possible. This happens, for example, when x = 
move and y = sing.

The reason behind genericity of actions as a basic 
explanans of principles qua norms of gradual applica-
tion is now clearer. The answer lies in the specific ac-
tions and states of affairs (providing opportunities for 
those actions) regulated by rules that exclude actions 
regulated by conflicting rules.55 In the case of “red tra-
ffic lights in front of the military barracks”, there is no 
third alternative between advancing and standing still. 
It is impossible to satisfy the content of rule1 and si-
multaneously satisfy the content of rule2. The actions 
are mutually excludent because they are logically de-
pendent.56 The same is not usually the case with con-
flicting principles. Often, some specific action covered 
by the generic conduct described in the antecedent 
of principle1 is logically compatible with some specific 
action covered by the generic conduct described in 
the antecedent of the conflicting principle2. It is pos-
sible for a subject to express herself without offending 
others, satisfying the permission together with the pro-
hibition. It is also possible to pursue the public interest 
without unreasonably discriminating citizens, satis-
fying the obligation together with the prohibition.

Considering the two relevant elements of the an-
tecedent at stake (i.e., action and occasion), one may 
conclude that genericity only allows to distinguish be-
tween rules and principles when predicated to  the 
hypothetical action described in the antecedent.57 In 

55 This is the conclusion, with different explanans, of Alexy 
2000, 295 (although, as stated above, the reasoning is 
understood to be enthymematic).
56 Balancing implies satisfying the content of one rule at the 
expense of the other. von Wright 1997, 429ff.; Martínez 
Zorrilla 2007, 111ff.
57 Evidently, the unspecific description of the third element 

fact, when predicated to the occasion, genericity is 
not a criterion of distinction: all norms apply to gene-
ric states of affairs, either to any state of affairs when 
there is no specification, or to any member of a ca-
tegory of states of affairs (i.e., whenever it rains).58 As 
mentioned, the (didactically) occasional norms apply 
when an uncorrelated certain state of affairs descri-
bed in the antecedent is added to the opportunity to 
perform the consequent. They include objective con-
ditions that describe any events of a certain category, 
logically independent of a certain hypothetical action. 
Now, when one thinks of (didactically) universal nor-
ms, their application purely and simply presupposes 
states of affairs such that they enable the performan-
ce of the possible action described in the antecedent. 
The norm applies to any states of affairs in which this 
is possible (i.e., the state of affairs is indifferent, as 
long as the performance of the action is possible).59 
From this it can be inferred that the genericity of the 
normative occasion grows in direct proportion to the 
genericity of the hypothetical action described in the 
antecedent. If this action is generic (i.e., described 
logically through an inclusive disjunction of specific 
actions), the opportunities for its performance expand 
proportionately.

(i)	 When describing a hypothetical state of affairs 
of a (didactically) universal norm (smoking is 
prohibited), the prohibition of smoking occurs 
in any circumstances, provided that there is an 
opportunity to smoke (i.e., there is something 
smokable at hand), which is not so often. The 
same is true for non-universal rules (driving at 
red traffic lights is prohibited under any circu-
mstances, as long as there is an opportunity to 
drive).

(addressees) does not explain the greater potential of the 
conflict between the principles, when opposed to the rules, 
and is not a criterion for the distinction.
58 The objective description of a generic behavior as a 
presupposed state of affairs of the application of a norm – 
i.e., the objectification of a generic behavior – as a condition 
for the performance of another action is also not a criterion 
for distinguishing between rules and principles, as long as 
the second action is not generic. Just think of the statement 
“guards must imprison individuals who express themselves 
freely”. Generic action (expressing oneself freely) is merely 
an occasion for the application of the rule. The addressees 
of the norm are the guards, and the regulated action is not 
generic (to imprison). It is a rule.
59 See the examples in Ross 1968, 112 and Guastini 2011, 
414: a norm prescribes “close the window now”, but does 
not specfically prescribe the means to obtain the state of 
affairs defined as legally due, and the effect of the norm 
incorporates the use of the left or the right hand, that the 
subject climbs a ladder or pulls a wire, that she brutally 
destroys the glass when performing the action, or closes it 
gently, whether of not she makes noise in doing so.
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(ii)	 When describing a (didactically) universal 
principle (freedom of expression is permitted 
under any circumstances, provided there is an 
opportunity for the subject to express oneself), 
the normative occasion occurs practically at 
any time.

(iii)	 Finally, (didactically) occasional principles such 
as duly licensed private television stations can 
freely express political opinions include two 
conditions: (i) one is specific (holding a licen-
se); (ii) the other is generic (when there is an 
opportunity to express political opinions). As 
long as the first condition is fulfilled, the occa-
sional principle will apply quite often.

4.1.2. Genericity and rebuttal of conflicts “via 
the facts”

The description of the genericity of states of affairs, 
in the antecedent of norms, is also fundamental to 
rule out the commonly called conflicts via to facts. Gi-
ven that facts do not stretch the antecedents of nor-
ms – facts are just facts – conflicts in concreto simply 
mirror the concrete and pragmatic refraction of pre-
-existing conflicts at the abstract and logical level. Go 
back to the example of the “red traffic light in front of 
the military barracks”, illustrative of a conflict of ru-
les. All actions described in the statement are specific; 
however, there is an indifference of state of affairs in 
the applicable occasion of each of those.60 The omis-
sion of reference to states of affairs in these utterances 
is pragmatically equivalent to referring to any state of 
affairs. Norm1 expresses a prohibition of driving on a 
red traffic light under any state of affairs, even if (i.e., 
including when) the occasion is to be in front of a mi-
litary barracks. On the other hand, norm2 expresses 
an obligation to drive (i.e., move the car) in front of a 
military barracks under any state of affairs, even if (i.e., 
including when) the occasion is before a red traffic 
light.61 Normative conflicts are consequences of the 
overlapping of antecedents with logical contradiction 
of the consequent or of contrary deontic modaliza-
tions. The apparently consistent norms already con-
flict at the abstract level: the imprudent (but always 
possible) placement of a traffic light in front of military 
barracks and the empirical fact of a perplexed driver 
being in said situation is not necessary for the conflict 
to take place. It is the logical properties of norms, not 
the occurrence of cases, that generate normative con-
flicts.62

60 “Una mancata specificazione” where it “va tutto bene”. 
Luzatti 2012, 106.
61 Accordingly, Martínez Zorrilla 2011, 736.
62 Lindahl/Reidhav 2015, 79ff.; differently, with respect to 
principles, Peczenik 2008, 67.

4.2. Genericity and (in)completeness of legal 
systems

The questioning of the (in)completeness of LSs is a 
classical theme in legal theory. As in any other subject, 
the approach to the topic should be neutral: the most 
appealing side of the symmetry implied in the com-
pleteness of the LSs must not cloud the objectivity of 
the analysis.63 Furthermore, the fact that a given LS 
comprises rules that regulate the gap-filling in no way 
implies the incompleteness of that LS.64 For what it is 
worth, an opportunity to fill normative gaps presup-
poses the logical possibility of the existence of gaps 
(i.e., answering a previous question). There would be 
nothing strange in the hypothesis that the LS – which 
is man-made – imposes impossible obligations upon 
its addressees (null obligations, that is, due to a priori 
ineffectiveness).

4.2.1. Typology of gaps in legal systems

In a first approach, at least four uses of the word 
gap can be considered in legal discourse. In (i) nor-
mative gaps, a case is not covered by the antecedent 
of any norm, with no normative response from the 
legal system regarding the deontic status of a action 
and the occasion when it may / ought / ought not to 
be performed (i.e., there is silence of the law).65 In (ii) 
recognition gaps (or truth-value gaps), the gap is loca-
ted in the area of practical legal uncertainty and it ari-
ses, for example, out of the inescapable open texture 
or degrees of vagueness or polysemy of the language 
through which the law is communicated: there is un-
certainty about whether or not a given case is inclu-
ded in the antecedent of a norm (the law speaks with 

63 Rodriguez 2005, 127.
64 The Portuguese LS, for example, comprises the norm 
according to which the cases that the law does not provide 
for are regulated according to the rule applicable to similar 
cases (art. 10 (1) of the Portuguese Civil Code). Two 
additional standards are part of the Portuguese system in 
this regard. “There is an analogy whenever, in the omitted 
case, the reasons justifying the regulation of the case 
provided for by law apply” (article 10 (2) of the Portuguese 
Civil Code); “In the absence of a similar case, the situation 
is resolved according to the rule that the interpreter would 
create, if she had to legislate within the spirit of the system” 
(article 10 (2) of the Portuguese Civil Code). The action of 
gap-filling, in this case deontically imposed (are regulated 
= ought be regulated) presupposes conditions that must be 
satisfied if there is an opportunity to carry out the content of 
a norm [i.e., (i) the fill-in of gaps presupposes the existence 
of gaps and (ii) the fill-in of gaps according to the rule 
applicable to analogous cases presupposes the existence of 
said analogous cases].
65 Drawing attention to the fact that the concept of 
normative gap is a variable dependent on the design of 
norms themselves, Guastini 2011, 407.
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uncertain voice)66. The (iii) technical gaps are related 
to the inexistence, within a LS, of norms the existence 
of which is a requirement for the application of other 
norms instantiated by the case. In technical gaps, 
the case necessarily instantiates the antecedent of a 
norm: however, its applicability is hampered by the 
inexistence of another norm (qualified as a condition 
of application of the previous one).67 Finally, (iv) axio-
logical gaps describe the phenomenon in which, even 
though the properties of a legal case are subsumed in 
the antecedent of a norm, the definition of the deon-
tic status of the action is deemed inadequate vis-à-vis 
a certain external standard (i.e., axiological pattern).68

As we have seen, the recognition gap is simply a 
matter of practical indeterminacy arising out of the 
language problems of the Master Book: it does not 
concern the gaps themselves, a normative phenome-
non of the Master System (LS), necessarily post-inter-
pretative. Secondly, axiological gaps and normative 
gaps are, in a given case, mutually excludent. If an 
inadequate solution is verified, in the light of a stan-
dard of relevance, it means that there is a solution in 
the LS; therefore, there is no normative gap. If the LS 
does not provide for an answer to a problem, there 
is a normative gap and, necessarily, there cannot be 
an axiological gap. Thirdly, the conceptualization of 
technical gaps is relatively conditioned, although not 
necessarily, by the problem of the (in)existence of nor-
mative gaps. It concerns not the completeness of the 
LS but the completeness of the antecedent of a given 
individuated norm (i.e., the question of whether the 
antecedent of this norm includes the representation 
of all conditions for the consequent)69.

4.2.2. Normative gaps, relevance and (in)
completeness of legal systems

The problem of the completeness of the LS con-
cerns exclusively the matter of normative gaps. Al-

66 Raz 1979, 72-73. Raz also refers to the indeterminacy of 
intention, recalling the Hartian concept of “indeterminacy 
of aim”, Hart 1994, 128-129. Gaps in recognition arise from 
the fact that it is neither true nor false that the law requires a 
conclusive reason for a conduct p and it is neither true nor 
false that the law does not require a conclusive reason for a 
conduct p. Raz 1979, 71. They correspond to the so-called 
truth-value gaps, Navarro/Rodríguez 2015, 163. It should 
be noted that Raz also includes unresolved conflicts by the 
norms of conflict of the LS in this concept of gaps. Here, the 
law no longer speaks with an uncertain voice but with too 
many (contradictory) voices.
67 Denying technical gaps qua tale, Kelsen 1960, 278; 
distinctly, Guastini 2011, 413 ff.
68 Alchourrón/Bulygin 2006, 145ff.
69 It seems admissible to maintain that the completeness of 
the LS is not an analytical truth and, even so, to maintain 
the impossibility of technical gaps (or, at least, in certain 
circumstances).

chourrón and Bulygin paradigmatically define the 
concept of normative gap: a certain case (generic, in 
the authors’ terminology) constitutes a gap of a given 
LS when this LS does not correlate the case with some 
normative qualification of a given action (that is, with 
a solution).70 The concept of case, necessary for the 
determination of normative gaps, is given by four ba-
sic concepts: (i) Universe of Discourse (UD), (ii) Uni-
verse of Properties (UP), (iii) Universe of Actions (UA) 
and (iv) Universe of Cases (UC). UD comprises the set 
of all elements (states of affairs) identified by a certain 
property (the defining property of UD). UP is defined 
as the set of properties that may be present or absent 
in UD. In defining a normative problem, it is necessary 
to pay attention to the circumstances that may or may 
not be present, identified by the properties of UD. UD 
is therefore arranged in (i) a class of elements in which 
a certain property is present and in (ii) a class in whi-
ch it is absent.71 Each and every property of UP – as 
long as it is not tautological or contradictory – defines 
a case, where the problem arises. UA, in turn, cor-
responds to the (finite) set of basic or elementary ac-
tions72. UP and UA delimit the scope of the normative 
problem, described as a question about the deontic 
status of certain actions – permission, obligation, or 
prohibition –, on certain occasions, so any variation 
in UD or UA implies a change in the normative pro-
blem itself73. Finally, UC comprises an infinite set of 

70 Alchourrón/Bulygin 2006, 30ff., 49. Raz operates a 
distinction based on the assumption that if the law is 
determined in the eyes of official enforcement bodies, 
then the gaps must also be. It distinguishes between 
(i) jurisdictional gaps (related to rules of competence) 
and regulatory gaps (related to rules of conduct). Thus, 
with regard to (i), a system will be complete in terms of 
jurisdiction if its official law enforcement bodies (Raz 
restricts this solely to the courts) are competent to decide 
on all legal issues (UC, in the terminology of Alchourrón/
Bulygin ); symmetrically, the system will be incomplete 
in terms of jurisdiction if the law enforcement bodies are 
not competent to decide on all legal issues; as for (ii), a 
system will be complete if there is a complete answer to 
all legal questions over which there is jurisdiction of official 
law enforcement bodies; symmetrically, there will be a 
normative gap if any legal question over which the official 
law enforcement bodies have jurisdiction does not have a 
complete answer. Raz 1979, 70.
71 Alchourrón/Bulygin 2006, 32-34; Martínez-Zorrilla 2007, 
92ff. Navarro/Rodríguez 2015, 151.
72 Of course, depending on the case, the defining property 
of the case may be basic, when it is linked to basic or 
elementary actions, or complex, when it is linked to 
complex actions (i.e., composed of basic actions). All non-
basic actions are variable compounds of basic actions.
73 This assertion explains that the deontic qualification of an 
action is sensitive to variations in the context that frames the 
problem (sensitivity to variations in context), both in terms of 
factual contextualizing variation and in terms of normative 
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variables against which, in a specific combination in 
concreto, the normative problem arises.74

Considering these concepts, a normative gap, for 
Alchourrón/Bulygin, only exists when, in addition to a 
case of UC not being subsumed into the antecedent 
of a norm of the LS, it is concluded that the indivi-
dual case presents properties such that, although they 
do not constitute a set that is subsumed into the set 
of properties arranged in the antecedent of a norm 
of the LS, they do belong to the UP considered rele-
vant by the LS. Therefore, in Alchourrón/Bulygin, if 
a case of the UC does not fall under the antecedent 
of a norm of the LS but that case does not present 
properties that belong to the UP deemed relevant by 
the LS, then it is a legally irrelevant case.75 The gaps 
are characterized as cases, defined according to the 
properties that, pursuant to the sources admitted as 
valid for the production of law (i) have normative rele-
vance and (ii) are not correlated with any solution. In 
brief, for Alchourrón/Bulygin, there is only a gap when 
the law does not regulate a given case (generic, in the 
authors’ terminology) but intended to regulate it or, at 
least, should have regulated it.76 Without going into 
the metaphysical dimension and the existential her-
meneutics of normative authority – bringing about all 
the problems involved in detecting an implied volition 
– the main disagreement with this view materializes 
in the following question: where do the relevant pro-
perties of a case result from (i.e., the UP of a LS) if not 
from the antecedents of norms of the LS?

The perplexity is also visible in Alchourrón/Bulygin’s 
concept of “axiological gap”. Traditionally, a LS is con-
sidered to satisfy the axiological adequacy criterion 
given by a relevance hypothesis if, and only if, the res-
pective relevance thesis coincides (i.e., is coextensive) 
with the relevance hypothesis, in light of a certain pat-
tern of relevance referred to as “axiological pattern”.77 
The latter “ought to be” of relevance of properties of 

contextualizing variation. Alchourron/Bulygin 2006, 32-33; 
Rodríguez 2012, 89. The variation of normative and factual 
context can change the normative status of an action, but 
it does not, of course, change it in a necessary way: the 
variation depends on the normative relevance variable, 
which is always measured by the antecedents of the norms 
comprised in the set.
74 Alchourrón / Bulygin, 2006, 32ff. e 52.
75 Manero 2005, 105.
76 On the case of the “Scottish couple’s vacation” as a case 
which it would be natural to think that the law did not 
intend to regulate, Atria 2005, 69.
77 Alchourrón/Bulygin 2006, 157. Therefore, also for an 
individually considered standard, it can be said that it is 
axiologically adequate when all the relevant properties 
referenced in the forecast coincide (i.e., are coextensive) 
with the properties that, in the light of a given standard 
of relevance, should be relevant in relation to a particular 
case.

generic cases, also referred to as prescriptive relevan-
ce (in a relevance hypothesis), is opposed to the “is” 
of relevance of properties of generic cases, also refer-
red to as descriptive relevance (in a relevance thesis).78 
The contrast between the descriptive and prescriptive 
relevance of properties takes place, as is commonly 
referred to, in the context of an opaque model of re-
levance.79 Thus, a certain property is descriptively re-
levant, in relation to LS, if and only if: (i) some rule 
or rules of the LS mention that property and (ii) this 
property (x) and its complementary property (¬x) 
have different deontic statuses – i.e., if the LS correla-
tes the properties with different normative solutions. 
The property will, however, be prescriptively relevant 
if this property (x) and its complementary property 
(¬x) should deserve, despite not having so, different 
deontic status, i.e., if the extension of the UP of a LS 
is proposed.80 Alchourrón/Bulygin therefore treat the 
hypothetical standard of relevance as necessarily ex-
ternal to the context of law. In the opaque model of re-
levance which they advocate, it would be inconsistent 
that the hypothetical pattern of relevance of proper-
ties of a concrete case would result from the world of 
law, for if it is from this world that the relevance thesis 
arises out of, then the hypothesis cannot result from it.

Regarding normative gaps, we can immediately 
understand the possibility, in the Alchourrón/Bulygin 
theory, of a LS not regulating a class of cases (i.e., the 
case properties do not instantiate the antecedent of 
any norm of the LS) but still, the case summon proper-
ties of the relevant UP to LS.81 The truth is, going back 
to the axiological gaps, there is nothing specifically 
axiological in the pattern of relevance that cannot be 
turned into normative. The evaluative dimension, in 
legal science and outside the context of legislative 
criticism, is necessarily brought back to legal norms, 
rules or principles.82 In this sense, call it axiological 
or not, there is no basis for considering this standard 
as external to the law. In rule-based and rule-guided 
reasoning, the standard of legal relevance is necessa-

78 Unlike the prescriptive pattern of relevance, the 
descriptive pattern results from the description of properties 
contained in the antecedent of the norm considered in its 
individuation.
79 Ratti 2013, 62 ff.
80 On the axiological system of the lawmaker, as a system 
external to the legal system, which shapes the relevance 
standard in the light of which the axiological adequacy 
of legal norms is defined, Alchourrón/Bulygin 2006, 157. 
Particularly critical of the possibility of the relevance 
hypothesis taking place in a context external to the law, 
Ratti 2013, 62-63.
81 To avoid confusion with the abovementioned “genericity”, 
I choose to refer to class of cases instead of the classic 
terminology used by Alchourrón/Bulygin: generic cases.
82 Paradigmatically, Alexy 2004, 86-87.
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rily a legal standard of relevance.83 The eventual pro-
position of a hypothesis of relevance of properties for 
the resolution of a case is a product of a discovery in 
the context of law, which, being true, also holds for 
the inverse conclusion, particularly relevant to the un-
derstanding of normative defeasibility: knowledge of 
the relevance of facts is incomplete only on account of 
incomplete knowledge of law.84

The contrast between the prescriptive relevance 
and the descriptive relevance of properties is blur-
red, therefore, in the context of a different transpa-
rent model of relevance. In this model, where pres-
criptive standards of extra-legal relevance are not 
conceived, the legal relevance of properties is merely 
descriptive, and simply results from the identification 
of the antecedents of norms of the LS.85 There is no 
distinction here, contrary to the previous model, in 
the formulation of the relevance of properties, insofar 
as this is necessarily obtained from the identification 
and interpretation (and not from extra-legal criticism) 
of the normative material that makes up the LS. The 
descriptive relevance of the defining properties of a 
case is divided, in the latter model, between prima 
facie relevance and all things considered relevance: (i) 
in the first case, a property is relevant if and only if 
that property is mentioned by one of the rules of the 
LS and this property (x) and its complementary pro-
perty (¬x) have different deontic statuses; in the se-
cond case, a property is relevant if, and only if, despite 
being considered prima facie irrelevant by the appli-
cable rule (i.e., the starting rule), the property is quali-
fied all things considered as relevant by the normative 
system underlying the rules of LS, that is, when this 
property is considered relevant in the light of other 
legal norms (rules or principles).86 The qualification of 
the model as transparent derives from the fact that it 
allows obtaining the descriptive relevance of the pro-
perties, not only from their definition by the rules of 

83 As for the rule-based reasoning, Schauer 1991 42ff.; 
Bayón 2001, 337. Rule-based reasoning has nothing to 
do, in the context in which it is used, with the distinction 
between rules and principles. Rule is used in that context 
as a legal norm.
84 Coining this phenomenon with the expression of 
“descriptive inexhaustion”, Hampshire 1978, 30-31.
85 Treating the so-called “axiological standard” as an internal 
standard to the legal system, in the context of a transparent 
model of relevance, Rodríguez 1999, 355 ff.
86 This, in a way, correlates this greater extension of 
normative material all things considered to the “peeking 
through the curtain” referred to by Schauer 1991, 205; the 
curtain being, in the metaphor, naturally, the norm which 
applicability is raised and what lies behind (the other rules 
of the legal system, whether rules or principles, prima 
facie applicable to the case). As for principles such as rule-
justifications, Raz 1999, 187.

the LS, but also from the principles that, qua justifying 
metanorms, underlie these rules and constitute rea-
sons for them.

What justifies the distinction between prima facie 
relevance and all things considered relevance is, the-
refore, only the extension of legal material that serves 
as a premise for the conclusion: whereas, in (i) the first 
case, which is referred to as a thesis of relevance, the 
relevance of a property is assessed, at a given moment 
in time, from an individuated norm, in (ii) the second 
case, which is referred to as a hypothesis of relevance, 
this relevance is extracted, at a subsequent moment, 
from an extended normative material, comprising not 
only the applicable starting rule, but also (i) other ru-
les of the LS, (ii) explicit principles of the LS and (iii) 
implicit principles, formulated by induction from the 
antecedent of rules of the LS (i.e., implicit principles 
in force, with customary validity, in said LS).87 The di-
fference between the identification of the relevance 
thesis, or prima facie relevance, and the identification 
of the relevance hypothesis, or all things considered 
relevance, is, to that extent, a difference of extension 
of the micro-system that supports the conclusion. The 
definition of the all things considered relevance ste-
ms from the verification of the intrinsically conflictual 
coexistence of the norms that make up the majority 
of LSs and the methodological requirement to solve 
these conflicts in the context of a coherent structuring 
of the LS.

Returning to the issue of normative gaps, the com-
patibility of the rejection of prescriptive relevance (as 
a valuation external to the system) with the distinction 
between unregulated cases and cases that the law did 
not intend to regulate is developed by Rodríguez in 
the following passage:

	 “Faced with a normative gap, the action in 
question received a certain normative qualifi-
cation, at least with respect to certain cases, 
defined from properties that are descriptively 
relevant, that is, properties the presence or ab-
sence of which determines different solutions 
in the system. However, in a case that is also 
defined based on such properties, the norma-
tive qualification of the same action was omit-
ted. Thus, it could be argued that this is a case 
that the law “intends to regulate” given that i) 
the conduct which normative qualification is 

87 Speaking of a temporal context where, pursuant to the 
assessment of the prima facie relevance, one proceeds, 
in a subsequent moment, in a supplementary search for 
normative statements from which the all things considered 
relevance is obtained, Ratti 2013, 67. On the implicit 
principles qua grounds for the increase of the standard of 
relevance of case properties, Rodriguez 1999, 357. On the 
formulation of implicit principles, Guastini 1999, 148-149.
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at issue was considered by the normative au-
thority at least in respect to certain cases and 
ii) the case that is in question is one that results 
from the consideration of properties that are 
descriptively relevant with respect to that ac-
tion, not of properties the possible relevance of 
which is assessed from an evaluative perspec-
tive external to the system (…) the cases that 
the law “does not intend to regulate” would be 
a) cases in which the action at stake was not 
normatively qualified vis-à-vis any case or b) 
cases that are not defined by descriptively re-
levant properties according to the system, but 
by properties to which the interpreter attribu-
tes normative relevance.88 (…) A property can 
only be qualified as normatively relevant if a 
norm determines so. If our analysis focuses on 
a certain normative system, the relevance of a 
property can only be the result of the existence 
of a norm in the system that determines it”.89

The equivalence between the “omission with a 
claim to regulation” and the normative relevance of 
the action, at least in certain cases, recalls Schauer’s 
case on the under-inclusiveness of rule R1 “it is forbi-
dden to enter the restaurant with dogs” in the case of 
entering the restaurant with bears.90 R1 is intuitively a 
case of generalization deficit and excess of particula-
rism. But, as Rodríguez deftly demonstrates, under-
-inclusiveness is not autonomous from normative 
over-inclusiveness91. Strictly speaking, the under-in-
clusiveness of R1 is conditioned to the interpretation 
of its statement as biconditional [if and only and only 
if (= iff) dogs are then prohibited to enter], only from 
there logically follows the norm that permits entry to 
bears. But in this case, permitting bears to enter into 
the restaurant conflicts (i.e., is over-inclusive) with the 
underlying reason (i.e., the principle that justifies the) 
banning of dogs. 

The non-interpretation of R1 as a biconditional – 
but as a simple conditional – does not authorize the 
entry of bears, because it implies the interpretation of 
R1 as a rule that simply emerges (i.e., is only one of the 
instances of) a P1 principle (justifying metanorm of R1), 
explicit or implicit, prohibiting any action capable of 
causing disturbances in other people’s establishments. 
Therefore, considering the case of the entry of bears as 
a normative gap, even though it fits Rodríguez’s defi-
nition (action that received a certain normative quali-
fication at least regarding certain cases, defined based 
on properties that are descriptively relevant), raises 
the question: assuming that all norms (rules or princi-

88 Rodríguez 2005, 148.
89 Rodríguez 2005, 154.
90 Schauer 1991, 31 ff.
91 Rodriguez 2012, 92.

ples) are only norms of the LS when they are posited 
norms, if the properties of the case are subsumed to 
the antecedent of the P1 (i.e., the opportunities for the 
generic action to cause disturbance in other people’s 
establishments) and do not fall under the antecedent 
of any rule (R1 to Rn), then the case is not all things 
considered normatively unregulated: it is regulated 
by P1, which is a norm of the LS92. And the question 
does not change the pattern when the case, not being 
subsumed only to P1, is subsumed simultaneously to 
P1 and P2, and both conflict: if there is a conflict of 
applicable prima facie norms, then there is normative 
regulation by the LS.93 In view of the above, it appears 
preferable to disregard the element of the “claim to 
regulation” of the normative gaps, leaving only, for the 
detection of the latter, the non-correlation of a class of 
cases with a normative qualification of the action by 
the LS (either by rule or by principle) in a determined 
or undetermined state of affairs.

4.2.3. Necessity and contingency in the (in)
completeness of legal systems

If one adopts the thesis of the contingency of the 
completeness of the LS, it becomes, naturally, meanin-
gless to speak of normative gaps without referring to a 
given LSx and a given casey.

94 If one adopts the thesis 
of the necessity of the completeness, the reference to 
cases and a given LS becomes irrelevant: all LSs are 
necessarily complete, which implies that all UC cases 
are necessarily regulated. On the other hand, if (1) 
the LSs are necessarily complete, the norms that re-
gulate gap-filling are norms with a logically impossible 
object; if (2) the LSs are necessarily incomplete, the 
norms that regulate gap-filling are convenient norms 
to limit the discretion in the creation of law necessary 
for the filling of (necessary) gaps; if (3) the complete-

92 In a similar sense, Duarte 2015, 11.
93 This is the point that marks the disagreement with 
Manero’s gap theory. This theory, in disregarding the 
regulation by principles, states that gaps appear as two 
types of deficits of the systems of pre-established rules in 
relation to the principles that justify them: (i) the system 
of rules lacks, in relation to a case, an applicable rule, 
the presence of this rule being required by the balance 
between conflicting principles (under-inclusiveness of the 
rule in relation to the underlying principles or normative 
gap); (ii) the system of rules does not consider as relevant 
a property that, according to the requirements of this 
weighting, should have done so (over-inclusiveness of the 
rule in relation to the underlying principles or axiological 
gap). Manero 2005, 123.
94 A case may not be regulated by one LS, but by another; 
a LS may not stipulate normative solutions for a given case 
but, obviously, will contain solutions for others. Nino 2003, 
281.
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ness of the LS is an empirical question (contingent), 
the norms that regulate the gap-filling are convenient, 
or not, depending on whether the LS is incomplete.

The view referred to in (1) is the original Kelsenian 
perspective, according to which the law is always ap-
plicable: there are no legally irrelevant actions: all ac-
tions of the UA, regardless of the properties of the UP, 
present or absent, necessarily have a deontic status.95 
The absence of prohibitions (and obligations) arising 
from a given LSx, with respect to a given actiony, ne-
cessarily means that this action is permitted in that LS. 
A logically based norm of closure is formulated: “for 
each and every LS, the statement that stipulates that 
everything which is not prohibited is permitted is ne-
cessarily true”. [∀x (¬Fφ →Pφ)].96

The view referred to in (2) is close to von Wright’s 
account: all conceivable actions necessarily fall into 
two possible categories, jointly exhaustive and mu-
tually excludent: (i) actions regulated by legal norms 
and (ii) actions (up until now) not governed by legal 
norms. It is impossible for a normative authority to 
make an inventory of all conceivable actions and re-
gulate their deontic status, so there will always be ac-
tions the regulation of which has been omitted, either 
out of imprudence or because it was not of interest to 
the lawmakers.97

The view referred to in (3), despite the multiplicity 
of theoretical foundations it comprises, corresponds 
to the mainstream view.98 It maintains that it is an em-
pirical question and a contingent truth that systems 
are (in)complete: it depends upon the existence of (i) 
norms in force that regulate any action of the UA at 
any time when a property of the UP is or is not present 
or (ii) rules of closure in force that prescribe that, if 
the system does not attribute a deontic property to a 
certain action of the UA, then the LS must be deemed 
to attribute pari passu a deontically relevant property 
of the UP to this action.

4.2.4. Rules of closure and (in)completeness of 
legal systems

The traditional example, in view (3) under variant 
(ii) above, is the nulla poena sine lege (hereinafter 

95 Kelsen 1960, 274ff. Also, with other grounds and other 
consequences, Soeteman 1997, 331. Note that the second 
Kelsen changes his position, by understanding that, when 
there is no rule applicable to a case, the entire legal system 
applies. Drawing attention to the weak version of the 
“principle of prohibition”, in its view compatible with the 
existence of gaps, Bulygin 2005, 37.
96 Strictly speaking, it should be understood that the 
principle of prohibition also includes obligation. However, 
given the interdefinability of deontic modes obligation and 
prohibition, it is unnecessary to mention this.
97 von Wright 1963, 86.
98 Alchourrón/Bulygin 2006, 169 ff.

“nulla poena”) norm in reference to liberal criminal 
law subsystems. It is, however, easily understood that 
there is no autonomy between (ii) and (i) above, under 
view (3). In the relevant sense of nulla poena for the 
present purposes, it is a norm that criminally permits 
any action that is not criminally prohibited.99 As the 
antecedent is restricted to criminal-legal relevance, 
from the norm alone cannot arise, directly or indirec-
tly, any conclusion about the general permissive deon-
tic qualification (i.e., non-criminal legal relevance); it 
only allows for concluding, despite the enthymematic 
reasoning, that only criminally permitted actions are 
criminally non prohibited (= do not normatively imply 
criminal sanctions). It is, therefore, the interpretation 
of the nulla poena statement as an exceptional norm 
of the biconditional type [“if and only if criminally fo-
reseen, are the actions criminally prohibited (and pu-
nishable)”] that enables grasping another norm under 
the improperly labelled “argument” a contrario.100

The a contrario “argument”, therefore, translates 
nothing more than the logical derivation of a gene-
ral norm, already contained in the chain of premises 
that conclude by the exceptionality status of a norm, 
conditioned to a previous interpretative option of the 
latter’s statement.101 It will, therefore, always be an 
invalid argument when it falls upon a norm with the 
structure of a simple conditional, and also when this 
conditional, applied to a certain category of cases, is 
a mere outcrop of a general norm that establishes the 
same consequence for all cases of a larger category.102 

99 The statement of the nulla poena norm can be 
interpreted in three different ways: (i) as a norm addressed 
to the legislator, prohibiting the creation of ex post facto 
crimes; (ii) as a norm addressed to the courts, prohibiting 
the punishment of subjects for conduct not criminally 
punishable on the date of enforcement and (iii) as a rule 
of closure for criminal law, permitting any action which is 
not criminally prohibited. Alchourrón/Bulygin 2006, 196-
198; Soeteman, however, understands it only as a rule 
addressed to normative authorities, prohibiting the issuance 
of prohibitions, but not intended for addressees. Soeteman 
1997, 328. The question will be addressed in greater detail 
infra.
100 This is based on the explanation of the meaning of the 
quantifying expression (“only”, “solely” or “exclusively”), 
being only valid as a justification of a solution logically 
supported by a norm of biconditional structure where, if 
and only if x, ought to be y. It corresponds, not considering 
for the present purpose the inapplicability of the truth 
function to norms, to the establishment of a propositional 
logical equivalence represented indistinctly by iff x→y or ∀ 
x↔y. That is, if only and only if x ought to be y, as opposed 
to the simple conditional, represented by if x→y or ∀ x→y, 
that is, simply, if x, ought to be y.
101 Garcia Amado 2001, 55-58.
102 This means, quite contrary to its current usage, that 
the argument is conditioned to a particular interpretation 
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This unveils the root of the problem of contrasting the 
biconditional and the simple conditional: it resides in 
knowing whether the proposition according to whi-
ch all criminally prohibited actions are criminally non 
permitted constitutes an exception to the general per-
missive deontic status on all actions (generally consi-
dered and also regarding any states of affairs), or if, on 
the contrary, it embodies a mere outcrop of a general 
rule under which all actions are prohibited by the LS 
(i.e., regardless of whether they were criminally fore-
seen or not). However, if the nulla poena norm, qua 
criminal prohibition of conduct, were an outcrop of a 
general prohibitive norm, all actions would be prohi-
bited, which, in turn, would necessarily imply the ine-
ffectiveness of the LS. Therefore, among other known 
grounds, there must be an implied exceptionality, by 
which the general rule is made explicit.

(i)	 The nulla poena norm (N1) can be described 
by [∀x] [(xa1 ∨ xan) ∧ xb ⇒ pF (xa1 ∨ xan)] where-
by (xa1 ∨ xan) = any actions; (xb) = criminally 
foreseen for; pF = criminally prohibited. The 
definition of nulla poena exceptionality arises 
out of the biconditional, portrayed as [∀x] [(xa1 
∨ xan) ∧ xb ↔ pF (xa1 ∨ xan)] (i.e., only any 
criminally foreseen actions are criminally pro-
hibited).

(ii)	 The lack of normative gaps in the criminal law 
subsystem results from the norm made explicit 
by the exceptionality of nulla poena (N1): the 
N2 norm described by [∀x] [(xa1 ∨ xan) ∧ x¬b ⇒ 
pP (xa1 ∨ xan)] whereby (x¬b) = not criminally 
foreseen and pP = are criminally permitted. 
(i.e., any criminally unforeseen actions are cri-
minally permissible).

“Closure” only results, therefore, from the antece-
dent of N2 which deontically qualifies any action in 
any state of affairs (under the condition of not being 
criminally foreseen penal provision). N2 is, given the 
genericity of action, a principle that precludes the re-
gulatory void of a criminally relevant action of the UA. 
This is, of course, a mere empirical observation. 

Two additional considerations are warranted. On 
the one hand, what was stated above does not imply 
the counter-intuitive acceptance that criminal law is (i) 
a system exclusively made up of rules, which does not 

of the utterance but is not an interpretive argument in 
itself. The argument, therefore, does not correspond to an 
interpretation a contrario sensu, rather embodies a logical 
conclusion of the activity of interpreting statements that 
must follow the interpretive norms in force in a given LS. 
The complexity in this field results, therefore, from the very 
foundation of the appeal to the argument, not from the 
argument itself, since it is always a corollary of the previous 
interpretative stipulation of a statement that expresses the 
norm as a biconditional. Garcia Amado 2001, 43; Rentería 
Diaz 1997, 325-326.

include principles, and (ii) a system of prohibitions, 
which does not include permissions.103 The norm of 
self-defense – in force in all liberal criminal subsys-
tems – and the norm that exclude guilt are rules that 
regulate generic prima facie criminally relevant ac-
tions and carve out exceptions to prohibitions: they 
are permissive principles. On the other hand, not all 
criminal law subsystems presuppose the nulla poena 
rule of closure, nor are rules of closure an exclusive 
property of criminal law subsystems.

4.2.5. The completeness of the Portuguese legal 
system

The constitutional amendment of 1997 enshrined 
in the Portuguese Constitution (article 26 (1)) the 
norm stated by “everyone is accorded the right[s] (…) 
to the development of personality”.104 The mere di-
mension of liberty, guaranteeing a space of self-de-
termination that prima facie repudiates interferences 
in the discretionary judgment of the development of 
the addressee’s personality, denounces the permissive 
character of the norm, with the inherent duty (obliga-
tion) of non-interference, intended for third parties. 
Even though a certain degree of ambiguity is detected 
in the expression “developing personality”, it is easily 
understood that this last concept is in no way confu-
sed with the basic concept of legal personality.

The Portuguese Constitution is committed to self-
-development and self-conformation of the personali-
ty and with the aim of enabling the fulfillment of what 
is virtually contained therein, in accordance with an 
autonomous decision. Strictly speaking, it is a matter 
of providing the holder of the liberty prima facie any 
possibilities of self-determination, unfolded in infinite 
alternatives which one considers to be instantiations 
of her personality. The syndication of this personality 
development (i.e., knowing whether the performance 
of a certain behavior is or is not an instantiation of per-

103 Manero 2005, 120. It should be noted that Manero 
claims that the criminal law subsystem is a closed system 
only in the sense of preventing the expansion of the scope 
of the criminally illicit, but not in the sense of enabling 
exceptions that reduce that scope.
104 The full statement of article 26 (1) of the Constitution, 
which comprises multiple norms, is as follows: “everyone is 
accorded the rights to personal identity, to the development 
of personality, to civil capacity, to citizenship, to good 
name and reputation, to their image, to speak out, to 
protect the privacy of their personal and family life, and 
to legal protection against any form of discrimination”. 
This is a similar formulation (although, unlike this one, not 
explicitly excepted) of the norm contained in the German 
Basic Law (Article 2, § 1): “every person shall have the 
right to free development of his personality insofar as she 
does not violate the rights of others or offend against the 
constitutional order or the moral law”.
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sonality development), given the autonomy implied 
in the hyper-generic action itself (performing φ in the 
development of the personality) would be, in light of 
the norm itself, paradoxical. Thus, in this LS, under the 
guise of freedom for the development of personality, 
a general freedom of action is enshrined.105 The norm 
therefore comprises, in its antecedent, a logical-inclu-
sive disjunction between all the specific actions com-
prised in the permissively modalized generic conduct 
to act: in relation to the totality of actions of the UA, 
these are prima facie permitted, so long as the holder 
wishes to carry them out and intends to perform them 
for the development of her personality. The norm is, 
of course, a permissive principle. The normative occa-
sion is also generic: the omission of differentiation of 
occasions is equivalent to “any occasion”.

(i)	 The stated norm “everyone is entitled to free-
dom of action”, in the semantic equivalent 
“everyone can act freely” can then be logically 
described by [∀x] [(xa1 ∨ xan) ∧ (xb1 ∨ xbn) ⇒ 
P xa]. [xa1 ∨ xan] implies [xa1 ∨ xa2 ∨ xa3 ∨ xan] 
whereby (xa1) = express your artistic creation; 
(xa2) = offend third parties; (xa3) = to marry a 
person.

(ii)	 The norm can be logically described, now hi-
ghlighting the normative occasion, by [∀x] [(xa1 
∨ xan) ∧ (xb1 ∨ xbn) ⇒ P xa] whereby (xb1) = 
daytime; (xb2) = at night; (xb3) = in winter; 
(xbn) = any other conceivable states of affairs.

The incorporation of this norm in the Portuguese LS, 
given the correlation of any action, on any occasion, 
with a deontically qualified consequence (may be per-
formed) seems to imply the completeness of the LS. 
There are no actions outside of any actions, nor are 
there occasions outside of any occasions.106 Subject to 

105 If the norm-content – ​​i.e., what is permitted – is the 
development of personality (= everything that the holder 
considers instantiating the development of personality), 
then the norm (didactically categorical but, ultimately, 
hypothetical) presupposes as conditions those that 
constitute an opportunity to develop one’s own personality, 
i.e., whenever the holder considers she is able to develop 
it. This being the case, it seems evident that little more is 
required to develop the personality, in the sense of “acting”, 
than being alive and cerebrally active (i.e., capable of 
wanting). In the sense of enshrining a general rule of action, 
Pinto 1999, 199. The conclusion is even clearer when 
one understands that, before the constitutional revision 
of 1997, there was uncertainty about whether article 27 
(1) of the Portuguese Constitution, under which “everyone 
has the right to freedom”, enshrined a general right to 
freedom, pointing the majority (and rightly so) simply to the 
enshrinement of a “right not to be imprisoned” (i.e., liberty 
in the sense of “non-imprisonment”).
106 This conceptualization of the norm seems to invalidate 
the view mentioned above in (2) on the necessary 
incompleteness of the system. There are no reasons to 

consensual acceptance of the utterance’s interpreta-
tion (where, admittedly, recognition gaps may reside), 
the Portuguese LS is complete. This implies that the 
rules of Portuguese law that regulate gap-filling are, 
since 1997, rules with a logically impossible object 
(though they may resume their effectiveness if the ge-
neral permissive norm is, in the meantime, revoked). 
All cases of the UC are generically regulated because 
the standard covers any A of the UA and any P of the 
UP. In a nutshell, if legal principles are usually con-
ceptualized as gap-decreasers, this principle is a true 
gap-extinguisher.107

The consequences of the thesis of the completeness 
of the Portuguese LS are diverse and complex, and this 
is not the appropriate place to address them: among 
many others, the following stand out: (i) any case of 
the UC instantiates the antecedent of the general per-
missive norm regardless of whether also instantiates 
the antecedent of other system norms; (ii) what, in 
Portugal, is labelled a gap may only be equivalent to 
an “axiological gap”; (iii) all norms of the Portuguese 
LS, (a) if permissive, are in a relation of declarative or 
constitutive lex specialis with the general permission 
to act and, (b) if mandatory, in a relation of excep-
tionality; (iv) as of 1997, the Portuguese LS has not 
grown in expansion, but is progressively specified via 
restrictions over the general permission to act; (v) any 
case of the UC that fulfills the antecedent of manda-
tory rules necessarily entails a normative conflict; (vi) 
the rule that determines the prohibition of analogy of 
exceptional rules, as it refers to mandatory rules, be-
comes highly  problematic.108

4.3. The thesis of the logical necessity of 
completeness and its ambiguity

Predicating completeness to a given LS is, as we 
have seen, an entirely different matter from assessing 
the necessary completeness of LSs. The first question is 
empirical and the second is logical. A positive answer 
to the first does not imply a negative answer to the 
second, i.e., empirical proof of the completeness of a 
system does not invalidate its logical completeness. A 
positive responseto the second, however, makes the 
response to the first unnecessary. The demonstration 
of completeness of LSs qua  analytical truth was deve-
loped, in the post-Kelsian phase, based on other mo-
dels.109 The most complete version of the necessity of 

understand that it is impossible for a normative authority 
to regulate all conceivable actions and govern (even if 
only prima facie) its deontic status. In the sense of this 
impossibility, however, von Wright 1963, 86.
107 On legal principles as gap-decreasers, Duarte 2015, 11.
108 Art. 11 of the Portuguese Civil Code.
109 In one of his critiques of positivism, Dworkin (1985, 
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completeness is given by Raz’s Law, in terms of which 
the rules of closure, precluding normative gaps, are 
analytical truths and not mere positive legal norms.110 
The argument goes as follows:

(i)	 A system is complete if there is a complete 
answer to all legal questions over which law 
enforcement bodies have jurisdiction; sym-
metrically, there will be a normative gap if any 
legal issue over which there is jurisdiction of 
the law enforcement bodies, does not have a 
complete answer.111

(ii)	 There are two possible complete answers re-
garding the conclusive deontic status of an ac-
tion p: (i) it is the law that there is a conclusive 
reason to require p (x does φ); (ii) it is the law 
that there is no conclusive reason to demand p 
(x does φ).112 (ii) is equivalent, for Raz, to saying 
that it is the law that is conclusively permitted 
[not p].

(iii)	 Normative gaps can only exist from the nega-
tion of (ii), i.e., if it is possible that [it is not law 
that there is a conclusive reason for x to do φ] 
and [it is not law that there is no conclusive 
reason for x to do φ]; i.e. if it is possible that [it 
is not the law that there is a conclusive reason 
for x to do φ] and [it is not the law that there is 
conclusive permission for x to do φ];

(iv)	 It is a logical truth that one can prove that [it 
is not the law that there is a conclusive reason 
for x to do φ] is equivalent to [it is the law that 
there is no conclusive reason for x to do φ];

(v)	 From (iii) and (iv) it follows [it is the law that 
there is no conclusive reason for x to do φ] 
and [it is not the law that there is no conclusive 
reason for x to do φ];

(vi)	 (v) is a contradiction. Therefore, (iv) implies 
the rejection of (iii) and, with this rejection, the 
possibility of normative gaps.113

133) argued that the social sources thesis, an ex libris of 
the former, implied the counter-intuitive consequence of 
the necessary completeness of legal systems. The argument 
goes, equating p to a variable and source for p to a source 
for that variable:
(i) [p] is equivalent to [source for p]
(ii) [not p] is equivalent to [not source for p]
(iii) [not p] is equivalent to [source for not p], by replacing p 
with [not p] in (i)
(iv) [not source for p] is equivalent to [source for not p], by 
transitivity of the biconditional equivalence in (ii) and (iii).
110 Raz 1979, 77.
111 Raz 1979, 70.
112 There is a complete legal answer if and only if it is true 
that [it is the law that requires a conclusive reason for p, or it 
is the law that there is no conclusive reason for demanding p].
113 This is the core of Raz’s Law. Additional reasoning can be 
found in Raz 1979, 75-77.

The most incisive criticism of Raz’s Law stems from 
the fact that it does not distinguish between “norms” 
(prescriptive, valid, or invalid expressions) and “nor-
mative propositions” (descriptive statements, true or 
false, which inform about the existence of norms), as 
well as the ambiguity of the Razian expression “it is 
the law that (…)”.114

The ambiguity of the statement “obligatory φ” is 
well known.115 In a first alternative, it may represent 
the expression of the mandatory norm φ or [∀x] [φ ∧ 
(xa1 ∨ xan)] O φ where ∀x = for all x, φ = regarding 
the action φ e (xa1 ∨ xan) = in any conceivable states 
of affairs. In this case, the statement “it is the law that 
it is mandatory φ” is read as a membership statement: 
“the LS comprises the norm obligatory φ”. Designa-
ting [∀x] [φ ∧ (xa1 ∨ xan)] O φ by N1, the statement 
translates into (N1 ∈ LS).116 Based on this ambiguity, 
two alternatives emerged for the rebuttal of Raz’s 
Law, conditioned to the interpretation of the logical 
formalization RLp [in Razian terminology, it is the law 
that there is a conclusive reason to demand p (x doing 
φ)].117 

Interpretation1 of RLp translates as Op ∈ LS (i.e., 
mandatory p belongs to LS).

Interpretation2 of RLp translates as T(Op ∈ LS) (i.e., 
it is true, according to law, that Op ∈ LS).

According to interpretation1 of RLp:
(i)	 The negation of the norm obligatory φ is an 

internal negation, operating on the norm itself: 
it transforms N1 into [∀x] [φ ∧ (xa1 ∨ xan)] ¬ O 
φ. It means not obligatory φ, which equivalent 
to (weakly) permitted φ. The negation of the 
normative proposition is an external negation, 
operating on the membership proposition of 
the norm. It means “the LS does not comprise 
the norm (obligatory φ)”. It transforms (N1 ∈ 
LS) into (N1 ∉ LS). 

(ii)	 In light of this ambiguity, Raz’s proposition (ii) 
(supra), regarding the two possible complete 
answers regarding the conclusive deontic sta-
tus of an action p, mirrors the following subs-
titution: “it is the law that there is a conclusive 
reason to require p (x doing φ)” is replaced by 
“(obligatory φ) belongs to law” ([∀x] O φ ∈ LS); 
“it is the law that there is no conclusive reason 
to require p (x doing φ)” is replaced by “(not 
obligatory φ) belongs to the law” ([∀x] ¬ O φ 
∈ LS) or ([∀x] P φ ∈ LS).

(iii)	 With this restatement of interpretation1, Raz’s 

114 Regarding the legal existence qua membership in the 
system, Guastini 2011, 255 ff.
115 Bulygin/Mendonca 2005, 15ff., 19ff.; Guastini 2007, 
319ff.
116 Bulygin 2010, 284-285.
117 Raz 1979, 71ff.
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proposition (ii) (supra), the negation of which is 
necessary for the existence of normative gaps, 
merely conveys the equivalence between 
“(obligatory φ) does not belong to the law” 
and “(not obligatory φ) does not belong to the 
law”.

(iv)	 It can already be seen that, with this refine-
ment, the contradiction in Raz’s proposition 
(v) (supra) does not hold. If it is true that “[it is 
the law that there is no conclusive reason for x 
to do φ] and [it is not the law that there is no 
conclusive reason for x to do φ]” is a contra-
diction, it is not true that “(obligatory φ) does 
not belong to the law” and “(not obligatory φ) 
does not belong to the law” is a contradiction.

(v)	 The logical truth invoked in Raz‘s proposition 
(iv) (supra), in the equivalence of [it is not the 
law that it is obligatory φ] to [it is the law that it 
is not obligatory φ] does not hold in the equi-
valence of “(obligatory φ) does not belong to 
the law” to “(not obligatory φ) belongs to the 
law”. As Navarro/Rodriguez conclude, the 
simple negative fact according to which a gi-
ven particular is not a member of a set is no 
reason to conclude that another particular is a 
member of that same set.118

Now for interpretation2 of RLp:
(i)	 In interpretation2, Raz’s proposition (ii) (supra), 

the negation of which is is necessary for the 
existence of normative gaps, translates into: 
“it is true, according to law, that (obligatory φ) 
belongs to the LS” and “it is true, according to 
law, that (not obligatory φ) belongs to the LS”.

(ii)	 But the reformulation, under interpretation2, 
of the logical truth of Raz [Raz’s proposition 
(v) (supra)] translates into: “it is true that (obli-
gatory φ) does not belong to LS” and “it is not 
true (= it is false) that (obligatory φ) belongs to 
LS”, which is equivalent to the disjunction, by 
bivalence (tertium non datur) “either (obliga-
tory φ) belongs to LS or (obligatory φ) does not 
belong to LS”.

(iii)	 The negation of this proposition is equivalent 
to “it is false that (obligatory φ) belongs to 
LS and it is false that (obligatory φ) does not 
belong to LS” which, either autonomously or 
together with the previous proposition, gene-
rates a contradiction. The existence of gaps is, 
under interpretation2, an absurdity.119

The two scrutinized interpretations emphasize the 
qualification of the prescriptive concept of permis-
sion as an absolute concept and the qualification of 

118 Rodríguez 2005, 131ff.; Navarro/Rodríguez 2015, 164.
119 Navarro/Rodríguez 2015, 165. Differently, but with 
identical conclusions, Bulygin 2013, 348-350.

the descriptive concept of permission as a relative 
concept (i.e., proposition about the existence of the 
norm in a given LS). In Bulygin’s famous trilemma, if 
the principle “for each LS is necessarily true the sta-
tement that stipulates that everything that is not pro-
hibited is permitted”, or [∀x (¬Fφ →Pφ)], is a norm, 
then its existence is contingent; it corresponds to the 
stated norm itself and not to a description of it and, 
consequently, presupposes its existence and member-
ship to a given LS. If the principle corresponds to a 
normative proposition concerning a permission in the 
weak (non-prohibited) sense, then this results in an 
analytical but trivial truth (i.e., what is not prohibited 
is not prohibited).120 If the principle corresponds to a 
normative proposition concerning a permission in the 
strong (positively permitted) sense, then it is contin-
gent, since, as it follows from interpretation1 of Raz’s 
Law, the absence of a prohibitive norm in a given LS 
does not allow for logically inferring the existence of a 
permissive rule in said LS.121 The foregoing does not, 
of course, invalidate invoking (and eventually proving) 
the existence of a customary principle of general per-
mission, though the existence of any customary norm, 
also necessarily reported to a given LS, is contingent.

The view mentioned above in (1) – of the necessi-
ty for completeness of LSs – would only be sound if 
it were to be demonstrated why a norm necessarily 
belongs to all LSs. According to the basic postulates 
of positivism for the identification of law, none does. 
The same purpose would only be achieved by attribu-
ting the character of a necessary synthetic statement 
to the rule of closure, through the conceptualization 
of the permission to perform an action as a necessary 
ontological component of the action itself.122 But this 
ontological requirement, even if it were to be con-
sensual, would say nothing about the completeness 
of a LS. It only follows that a possible gap would be 
covered by the ontological component of the action 
itself, which does not imply predicating the necessary 
completeness to the LS. The same happens with res-
pect to the argument about the lack of meaning of ac-
tions without deontic status. From the outset, it seems 
admissible to conceive an action – i.e., describe it and 
name its properties – without questioning its deontic 
status. These are different levels of analysis.123 Again, 

120 It states that if conduct p is not prohibited in the LS, 
then – simply by applying the logical principle of identity – 
conduct p is not prohibited in the LS. Nino 2003, 283
121 Bulygin, 2010, 284ff.
122 On the view of Carlos Cossio, see Nino 2003, 284. On 
human freedom as a presupposition for analyzing actions, 
Gonzalez Lagier 2013, 31-32.
123 On the various levels of the discourse of action, especially 
that of the conceptual analysis of the notions without which 
it would be impossible to give action its proper sense of 
action (i.e., intention, end, reason for acting, motivation, 
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if this were not the case, the permission by default of 
its performance would not imply predicating the com-
pleteness to a LS: it would only mean that the gaps of 
the LS (which, after all, existed…) would necessarily 
be filled by the consequence of the meaninglessness 
of the conception of an action absent its deontic sta-
tus.124

5. The thesis of pragmatic equivalence between 
non-prohibition and permission: the strenght 
of permissions

The rebuttal of Raz’s Law only allows to conclude 
for the failure to demonstrate the necessary complete-
ness of the LS as an analytical truth. From the rebuttal 
of Raz’s Law it does not follow that the non-regulation 
of an action is necessarily understood as a reason for a 
non liquet (usually prohibited by modern LSs) or sim-
ple discretion and symmetry between granting relief, 
or not, to a claimant in a lawsuit. The abandonment 
– at least in the current state of the art – of the strictly 
logical perspective does not imply the negation of the 
(different) argument that, by framing law as a speech 
act, pragmatically equates non-prohibitions to permis-
sions. 

5.1. The vision of Soeteman and Manero

Soeteman accepts that the principle [∀x (¬Fφ 
→Pφ)] is only valid, at a minimum, for weak permis-
sions. Since weak permissions (non-prohibitions) are 
compatible with strong permissions (positive permis-
sions), even if the opposite is not true, nothing follows 
from the non-prohibition per se as to the strength of 
the permission (i.e., considering other factors). From 
the point of view of the addressees (recipients), Soe-
teman maintains that the strength of non-prohibitions 
may vary, depending on the positive rules of closure, 
namely nulla poena or the constitutional enshrine-
ment of a general right to freedom. Soeteman conclu-
des, however, for the impossibility of the gaps of the 
LS based on the irrelevance of rules of closure (strong 
permissions) at the primary level of subject regulation.

For Soeteman, at this primary level there are only 
weak permissions: the rules of closure are secondary 
norms, not addressed at the subjects whose action they 
would permit, but to the normative authorities. They 
prohibit (with variable strenght) the issuance of pro-

desire, preference, choice, and responsibility), Ricoeur 
2013, 43.
124 One would fall prey to the argument of the tailor who, 
after all, always mends the holes in his trousers (which 
presupposes that these holes actually do exist).

hibitions over the performance of certain actions.125 
This is, however, a major problem in Soeteman’s 
construction since it discreetly introduces an artificial 
restriction of the addressees of the rules of closure. 
Think of the nulla poena norm. This norm, portrayed 
above as the logical consequence of the exceptiona-
lity of prohibitive rules that typify criminal offenses, 
necessarily has the same category of addressees as the 
latter (i.e., it is universal, valid for all addressees of a 
LS). As it is known, lex specialis (which encompasses 
the logical relation of exceptionality) has four variants: 
lex specialis in accordance to the scope of (i) addres-
sees, (ii) subject matter, (iii) geography and (iv) time. 
Except when exceptionality is assessed in terms of 
the addresees themselves– in which the recipients of 
the exceptional norm are a category consumed in the 
category of the general norm – both norms, general 
and exceptional, apply to the same addressees (i.e., 
exceptionality is measured, here, based on subject 
matter, territory or time). Now, the exceptionality of 
the nulla poena norm resides in the regulated subject 
matter, not in the addressees. If it is possible that the 
nulla poena norm also operates as a prohibition of the 
issuance of criminally relevant prohibitions by regu-
latory authorities (i.e., except for the authority com-
petent to issue new prohibitions), there is nothing to 
justify understanding that nulla poena does not apply 
to subjects whose action is permitted.126 There is no 
doubt, however, that the permission to perform the 
action is different in strength depending on whether 
the logically consequent norm of the exceptionality 
nulla poena exists or there is none. This, in fact, is the 
reason, already referred to above, for one not being 
able to logically infer a permission from a non-prohi-
bition. There are no logical relations of exceptionality 
between, on the one hand, Pφ and, on the other, Oφ 
and Fφ.127 This highlighted disagreement does not, 
however, imply disagreeing with Soeteman on the fact 
that, at the primary level of subjects, weak permissions 
are sufficient for the permissive performance of the 
actions covered.

125 Soeteman 1997, 331.
126 The same is true about the constitutional enshrinement 
of a general right to freedom, the addressees of which are, 
in the absence of restriction, universal (e.g., citizens and 
regulatory authorities).
127 It would be a tempting path. However, the exceptionality 
presupposes (i) a broader antecedent in the general norm 
and more specific in the exceptional norm, (ii) contradictory 
deontic mode [P × (O×F)] and the incompatibility of the 
consequent. Now, the antecedent of norms Pφ, Oφ and 
Fφ comprises, in any of the three cases, an opportunity 
to perform φ (i.e., Pφ does not occur when there is an 
opportunity to perform φ and there is no opportunity to 
perform φ). The requirements of exceptionality are not 
met.
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Manero sustains that permissive norms are rele-
vant for addressees of the LS as they serve the pur-
pose of: (i) cancelling a prohibition, (ii) carving out an 
exception to a prohibition, (iii) clarifying that a given 
case does not fall under a prohibition or (iv) indirec-
tly introducing a prohibition.128 Outside these specific 
circumstances, however, Manero maintains the prag-
matic equivalence, from the perspective of recipients 
(addressees), between strong permissions (actions 
expressly permitted by the LS) and weak permissions 
(actions not prohibited by the LS). The lack of deon-
tic status regarding an action, by reference to a LS, 
implies that no norm of the LS is violated with the 
performance or omission of performance of the ac-
tion.129 If a rule of closure does not exist in the LS (e.g., 
a norm covering most generically conceivable action 
or an exceptional prohibition from which a strong ge-
neral permission is derived), the non-regulation will 
pragmatically equate to a permission.

5.2. Three criticisms of Bulygin

It is well known that Manero’s account (and, in the 
area of overlap, Soeteman’s account as well) has been 
subject to several criticisms from Bulygin.130 Among 
others, the following three arguments are selected for 
analysis and pinned against possible counter-argu-
ments.

5.2.1. Argument I: the system hierarchy; counter-
argument: the technical gaps

Bulygin’s first argument is that, in the hierarchical 
account of the LS, the creation of a permissive norm 
(i.e., strong permission) by an authority with superior 
normative competence binds the exercise of power by 
an authority with subordinate normative competence. 
The same does not happen when there is absence of 
normative regulation by the authority with superior 
normative competence. The argument is presented 
by Bulygin as evidencing the decisive relevance of 
the creation of (strong) permissive norms.131 However, 

128 Manero 2005, 119. Also, Atienza/Manero 2005, 124-
128.
129 With this argument, Manero maintains the lack of 
symmetry in the conditions for justifying the merits or 
dismissal of legal actions. For the lawsuit to be justified, it 
is necessary that, in relation to the Defendant’s conduct, 
a rule that has been violated by the latter is applicable. 
For the dismissal to be justified, it is not necessary for the 
Defendant’s action to substantiate a case of compliance 
(under mandatory rules) or of discretion (under rules of 
permission): it is also sufficient that it is an unregulated 
action. Manero 2005, 118ff.
130 Bulygin 2010, passim.
131 Bulygin 2010, 287. The argument dates back to 1971. 
See Alchourrón/Bulygin 2006.

Manero does not seem to deny this relevance. In fact, 
it follows from his view that positive permissions serve 
certain purposes depending on whether certain states 
of affairs take place (e.g., a prior prohibition existing). 
Thus, norm Pφ (i) serves a posteriori to cancel prohi-
bitions, to exclude prohibitions or to clarify that a cer-
tain case is not included in a prohibition only when Fφ 
exists in the LS and (ii) a priori to indirectly introduce 
prohibitions, when it is intended to avoid the creation 
of Fφ by norms of lower hierarchy. Only outside these 
circumstances is it, for Manero, pragmatically equiva-
lent for the addressee x that LS contains norm Pφ or 
that it follows that φ is non-prohibited.

Notwithstanding the foregoing, it does not seem 
absolutely evident that the creation of a (strong) per-
missive norm is necessary to bind authorities with su-
bordinate normative powers. It is interesting to see 
that Bulygin decisively departs from the Kelsenian 
view of technical gaps (in fact, a possible category of 
gaps that falls outside the taxonomy of Alchourrón 
and Bulygin’s Normative Systems).

(i)	 Kelsen’s account of technical gaps is summari-
zed in the passage from Reine Rechtslehre that 
debates the scope of legal consequences of the 
law determining, by hypothesis, that the com-
position of an administrative body ought to be 
determined by election yet several aspects of 
this process of election are left unregulated. 
According to Kelsen, “this means that any kind 
of election – relative majority or absolute ma-
jority election, public or secret election, etc. – 
is legal. The body in charge of conducting the 
election may determine the election process as 
it sees fit.”

(ii)	 In this sense, regarding, for example, the elec-
toral process (method for calculating results, 
polling station hours, etc.), all alternatives are 
permissible under this norm. “Determining the 
electoral process is left to a lower norm.”132

When authority A2 creates norm N2 with hierarchy 
H2 (legislative) “the composition of the bodies ought 
to be determined by election”, that norm regulates 
the action to determine the composition of the body, 
but prescribes nothing over the actions related to the 
respective schedule, mode of poll or ballot paper for-
mat. Two alternatives arise. Under the first one, it may 
be said that the norm is “technically incomplete” and 
cannot be applied without prior creation of norms that 
regulate those actions. Under a second alternative, it 
may be said that the inferior authority A1 is bound by 
the normative indeterminacy arising from N1 (i.e., the 
permission to perform the action within the scope of 

132 Absent the regulation, “the body in charge of carrying 
out the election can determine the election process as it 
sees fit”. Kelsen 1960, 278.
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permissible alternatives). In the latter case, norm N1, 
of hierarchy H1 (administrative), can only be created 
by restricting the scope of alternatives permitted by 
N1, (i) as a consequence of existing a norm of com-
petence of the same hierarchy of N2 and (ii) further to 
the permissible scope of N1 (arising out of its indeter-
minacy) conflicting with other norms(s) of hierarchy 
H2. In other words, as it is common ground, regula-
tions (of hierarchy H1) may only restrict the scope of 
legislative acts (of hierarchy H2), in certain secondary 
aspects, when they “merge” with other legal norms 
(rules or principles) of an identical or superior hierar-
chy (i.e., of hierarchy H2 or H3). Otherwise, norm of 
hierarchy H2 will be, in patent inversion of the norma-
tive hierarchy [H2 ↑ H1, therefore, N2 ↑ N1], altered by a 
norm of hierarchy H1.

Now, admitting that N2 is technically incomplete 
(i.e., that there is a non-regulation of certain aspects 
such that blocks the applicability of N2), implies ad-
mitting that N2 is an incomplete norm, even though N2 
does not self-limit its antecedent (as would be the case 
if the statement of N2 was “the bodies ought to be 
determined by election, in the manner and at places 
and times to be defined by N1”). However, in the light 
of an adequate standard of normative completeness, 
N2 is not an incomplete norm. Under the concept of 
“complete norm” provided by Duarte d’Almeida, “for 
any norm N, N is complete if, and only if, its antece-
dent includes all the conditions on which verification 
the consequent depends”).133 Taken in individuation, 
N2 comprises all the conditions of which its conse-
quent depends upon (i.e., on any opportunities to 
carry out the election under any states of affairs).

It is true that it can be said that, although indivi-
dually complete (or prima facie complete), N1 is not all 
things considered complete, because some prima fa-
cie alternatives comprised by N1 (e.g., a nominal vote, 
with arms in the air) can be prohibited by other norms 
of the LS. But this is only due to the fact that this alter-
native derived from N2 (a permission) is incompatible 
with another LS rule, for example N3 which prescribes 
a secret ballot (i.e., prohibits constraining the exercise 
of voting). What seems to result from this is that the 
“all things considered incompleteness” of N2 is the re-
sult of normative conflicts (in casu, between the per-
mission resulting from N2 and the prohibition resulting 
from N3), but not because N1 is technically gapped.134 
This being the case, it will not correspond to the truth 
that only positive (strong) permissions limit the crea-
tion of hierarchically inferior prohibitions because also 
in case of weak permissions, the scope of alternatives 
derived from N2 may only be restricted if this restric-

133 d’Almeida 2009, 409.
134 It is the case of too much law and not that of too little 
law.

tion is grounded on other norms of the LS, of the same 
hierarchy or superior to that of N2.

5.2.2. Argument II: “aggregation”; counter-
argument: the possibility of pragmatic 
equivalence

The second argument put forward by Bulygin is 
the argument of “aggregation”.135 Assuming that LS1 
and LS2 are consistent LSs and that LS1 includes norm 
Pφ and, in LS2, action φ is not legally regulated, one 
could say, according to the pragmatic equivalence 
thesis, that LS1 and LS2 are pragmatically equivalent. 
Bulygin claims that, in view of this, the introduction 
of norm Fφ in both LSs would lead to the maintenan-
ce of equivalence, which indeed does not happen: 
for Bulygin, LS1 becomes inconsistent but LS2 remains 
consistent. The argument, however, only succeeds 
because, in Bulygin’s own thesis, the omission of re-
gulation of action φ does not pragmatically equate to 
Pφ (disregarding, for now, the strength or protection 
of the permission, which seems irrelevant to the con-
sistency of the LS). The admission of the pragmatic 
equivalence between the omission of regulation of φ 
and Pφ implies leads to the dissolution of the argu-
ment. In both LS1 and LS2, an inconsistency (Pφ × 
Fφ) is generated. The aggregation argument seems, to 
this extent, question-begging: LS2 only remains consis-
tent because pragmatic equivalence is not accepted. 
Everything seems to play out, therefore, in terms of 
the admissibility of pragmatic equivalence and not in 
terms of its consequences.

5.2.3. Argument III: undefined negative 
propositions; counter-argument: generic 
regulations of maximum level and the situational 
bindingness of the addressees of the legal system

Bulygin’s third and final argument concerns the 
non-implication between the truth of the proposition 
“all actions are either prohibited or not prohibited” 
and the truth of the proposition “all actions are regula-
ted by law”. To this end, Bulygin states that accepting 
the truth of the proposition “all things are blue or not 
blue” does not imply the truth of the proposition “all 
non-blue things have color”; consequently, the truth 
of the proposition “all actions are either prohibited or 
not prohibited” does not entail the truth of the pro-
position “all non-prohibited actions are regulated” (in 
which case they would be permitted). The term “not 
blue”, like the term “not prohibited”, is an undefined 
term.136

135 Bulygin 2011, 287.
136 To this argument is added the argument that the “non-
prohibition” implies the set of elements that are not members 



48

Implications of Genericity on the (In)consistency and (In)completeness of Legal Systems

It is interesting to note that Bulygin does not 
comment on pragmatics of legal discourse, precisely 
the argument he intends to refute. The issue is viewed 
from a semantic perspective (i.e., what does “all things 
are non-blue” mean or what does “all actions are 
non-prohibited” mean), necessarily devoid of content 
implications. Contrary to what happens with Manero, 
Bulygin’s theory seems to be based on the nearly full 
irrelevance that the pragmatic dimension of language, 
namely the implied content, has for the law.137 Law is 
composed of norms expressed by utterances and only 
utterances have semantic properties. Only the act of 
producing statements has pragmatic properties.138 It is 
based on this presupposition that the proposition “φ 
is not prohibited” is understood to be equivalent to an 
indefinite negative proposition: its meaning is simply 
that of attributing the inexistence of a property to x, 
saying nothing about the properties that x has.

In legal discourse, the difficulties regarding the defi-
nition of the intention of the utterers in the utterance 
of statements are well known: for the most part, the 
difficulties grow in what regards silence. In terms of 
conversational communication, the issue is relativized 
considering the cognitive principle of relevance, in os-
tensive behavior or omissions:

	 “(…) the communicative intention can be 
made manifest by any kind of ostensive beha-
viour – waving, rolling one’s eyes, sniffing, 
grunting, sighing, groaning or even the use of 
silence. And it is true that inferential processes 
do all the work in such cases for the recovery of 
the communicator’s informative intention.”139

The communicative intention inferred from overt 
behaviors (or omissions) becomes paradigmatically 
clear when there is interaction between sender and 
receiver. In law, given the irrelevance of the context 
between indeterminate senders (normative authori-
ties) and indeterminate receivers (addressees), there 
is no interaction, and, to that extent, there are no 

of any set. Bulygin 2011, 289. But, again, the success of the 
argument seems conditioned on “not prohibited” to mean 
“not regulated”. The acceptance of pragmatic equivalence 
undoes the criticism. The refusal of equivalence justifies 
it. But the argument does not appear to carry weight in 
confirming or disproving the pragmatic equivalence thesis. 
It’s just a consequence of its refusal.
137 “Only semantic commitments are part of the law”. 
Marmor 2007, 137. Advocating the residual relevance of 
the content implied in the prescriptive discourse of law, 
based on the indeterminacy of recipients and the absence 
of conversational context in the prescriptive discourse of 
law, Duarte 2011, 121-122.
138 Bach 2005, 18ff.
139 Regarding the cognitive principle of relevance in the 
inference of communicative intention, Blakemore 2002, 63.

conversational implications. At best, there are con-
ventional implications, which do not lack context, 
when the content involved in the directive discourse 
results from the semantic code of a given community 
of speakers.140 Note the following passage on commu-
nicative intentions:

	 “[Paul] Grice discovered that there is some-
thing highly distinctive about communicative 
intentions: they are reflexive in character. In 
communicating a speaker intends his utteran-
ce ‘‘to produce some effect in an audience by 
means of the recognition of this intention’’”. 
(…) [the act of communication] is successful if 
the intention with which it is performed is re-
cognized by the audience, partly on the basis 
that it is intended to be recognized. The inten-
tion includes, as part of its content, that the au-
dience recognize this very intention by taking 
into account the fact that they are intended to 
recognize it. A communicative intention is thus 
self-referential, or reflexive. An act of commu-
nication is successful if whoever it is directed 
to recognizes the intention with which it is per-
formed. In short, its fulfillment consists in its 
recognition.141

It then becomes particularly complex to sustain a 
conventional implication of content from the seman-
tic code when there is simply silence (which, without 
interaction, is hardly ostensive). Strictly speaking, it is 
a question of assessing the pragmatic properties of the 
act of omitting the production of statements.142 Soe-
teman understands that, from the issuer’s perspective 
(normative authority), silence does not, in theory, al-
ways have the same value: either the normative au-
thority did not prohibit performing action φ because 
the category of cases was not even considered (weak 
silence) or it did not prohibit performing action φ 
because, having considered the category of cases, it 
chose not to regulate it explicitly: in the latter case, 
inertia pragmatically amounts to the tacit creation of 
a permissive norm (strong silence).143 The problem is, 

140 With different examples, Marmor 2007, 139; Duarte 
2011, 121-122.
141 Bach 2006, 153.
142 The objective purpose (the ratio legis) in the production 
of statements, as it does not refer to anything empirical, 
but to a metaphysical concept, would be nothing more, 
nothing less, than a posthumous speculative construction, 
of reduced scientific value. Citing in this regard Tarello’s 
violent criticisms regarding the handling of the ratio legis 
concept as a way of sabotaging the undefined real intentions 
of the lawmakers, Ratti 2013, 31 (note 24).
143 The strenght of the permission therefore always depends 
on the assessment of the hypothetical consideration of the 
hypothetical action by the normative authority.
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of course, knowing when this is the case. It implies 
speculation on the part of the addressee as to whe-
ther or not the authority has considered a category of 
cases (except, of course, when there is empirical evi-
dence to that effect, e.g., travaux préparatoires). This is 
what, now turning to the perspective of the receivers 
(addressees), Soeteman vaguely qualifies as “interpre-
ting the LS”.144

Let us now return to Bulygin’s example of indefinite 
negative propositions. It is not unreasonable to accept 
that there is a different impact on the receiver (sub-
ject1) in the case of the utterance “φ is not prohibited” 
and on the receiver (subject2) in the case of the utte-
rance “x is not blue”. Situationally, the subject1 would 
be planning to perform φ, or be minimally interested 
in, with a piece of information, knowing whether she 
can do φ, in order to undertake a change in a certain 
state of affairs (from an internal perspective); or yet, in 
the case of a norm description, to know whether all 
xs can φ, in order to undertake a change in a certain 
state of affairs (from an external perspective). Subject2, 
on the other hand, may be interested in colors but, 
at the same time, not want, with this piece of infor-
mation, to undertake any change in a certain state 
of affairs. In particular, from the internal perspective, 
subject1 is potentially subject to a “normative pressu-
re” (or the description thereof) because Oφ and Fφ 
are not, from the outset, out of the question. When 
looking for an answer to the question of the deontic 
status of φ, subject1 knows from the start that, if it 
exists, it will necessarily be Pφ, Fφ or Oφ: there is, 
in fact, a question.145 Subject2 is not necessarily sub-
ject to any pressure: assessing the color of x does not 
necessarily contribute to influencing her behavior or 
the description thereof. Situational bindingness con-
tributes to subject1 interpreting the lack of a norm that 
prohibits φ as a norm that permits φ, given the silence 
about legal consequences, from the LS’s perspective, 
for the performance or omission of performance of 
φ.146 It should be noted that the conditions for this last 
hypothesis naturally include the possibility that the LS 
does not associate any norms (rules or principles) to 
the category of actions at stake. The LS is therefore in-
complete; the addressees of the LS, given the situatio-
nal bindingness, will tend to interpret it as complete.

(i)	 A norm enunciated by “any non-prohibited 
action is permitted” is fictionalized, with the 

144 “If the statements of an LS are silent about some conduct, 
this does not necessarily mean that the LS is, himself, silent”. 
Soeteman 1997, 327.
145 Highlighting this question implied in the normative 
problem (which is situationally relevant), Alchourrón/
Bulygin 2006, 32.
146 Radbruch understood that the absence of law (ein 
rechtsleerer Raum) is impossible: when a LS is silent about a 
conduct, it regulates negatively, denying legal consequences. 
Radbruch 1963, 298.

following structure: [∀x] [(xa1 ∨ xan) ∧ (¬F) ⇒ 
P xa1 ∨ xan]. (xa1 ∨ xan) implies (xa1 ∨ xa2 ∨ xa3 
∨ xan) whereby (xa1) = action1; (xa2) = action2; 
(xa3) = action3; (xan) = any action; (¬F) = not 
prohibited; (P) = permitted.

(ii)	 The fictional norm can be logically described, 
now highlighting the generic element of the 
normative occasion, by [∀x] [(xa1 ∨ xan) ∧ (xa1 
∨ xan ¬F) ∧ (xb1 ∨ xbn) ⇒ P xa1 ∨ xan] whereby 
(xb1) = daytime; (xb2) = at night; (xb3) = in 
winter; (xbn) = in any other conceivable states 
of affairs.

Well, I have great doubts that the norm described 
necessarily incorporates any LS. Ultimately, it depends 
upon the addressees of the LS.147 But I have little dou-
bt, however, that it corresponds to the way in which 
the addressees of a LS interpret the silence of nor-
mative authority (i.e., the omission from the Master 
Book), equating to the absence of prohibition, in rela-
tion to a category of cases deontically not qualified, as 
a “va tutto bene”.148 It is of paradigmatic importance, 
however, to note that the fiction of a generic norm for 
permission to perform non-prohibited action appeals 
to reasoning by default and normalcy which were, as 
stated in the beginning of this paper, predicated to 
generic statements.149 The permission conveyed by 
this normative proposition is, therefore, the weakest 
conceivable permission: as it is a definition that in-
differentiates (and abstracts from) the particular pro-
perties of the cases (any x not prohibited is, by default 
and normally, permitted), the antecedent of the norm 
does not hypothetically represent any property of a 
class of cases. It only represents a negative property: 
the negative property of non-prohibition with respect 
to any cases.

5.3. The grading of the protection of permissions

The prima facie admissibility of the pragmatic equi-
valence thesis does not imply, as we have seen, the 
irrelevance of the creation of permissive norms in a 
LS. It could be said that, if a LS encompasses a general 
permissive norm of action (existent or fictionalized), 
all permissive norms of that LS would be redundant. 
It is against this superfluous character, moreover, that 
Bulygin argues, in the differentiation between non-
-prohibition (weak permission) and positive permis-
sion (strong permission). The issue, of course, relates 
to establishing the grounds for differentiation between 
protected permissions and unprotected permissions.

147 Consequently, even if this norm were to be in force 
customarily, its existence would always be contingent.
148 As for this va tutto bene, linked to a specificazione 
mancata, regarding genericity, Luzatti 2012, 106ff.
149 Krifka1987, 9ff.
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In the same way that the simple binary division be-
tween strong permission and weak permission does 
not seem acceptable, given the relativity of the con-
cept (i.e., there are stronger and weaker permissions), 
so the binary division between protected and unpro-
tected permissions does not seem to hold.150 Outside 
the Bulyginian sense of the contrast between weak and 
strong permissions (permission ≠ non-prohibition), 
the strength of the permissions seems to be related to 
the degree of coextensiveness between the relevant 
properties of the UP of a LS provided for in the per-
missive norm and all the relevant properties of the UP 
deriving from a LS (i.e., the more complete, all norms 
considered, is the permissive norm, the greater the 
strength of the permission). For example, the norm 
“freedom of the press is granted” comprises a stronger 
permission than the permission contained in the norm 
“freedom of expression is granted”, in the face of a 
case of freedom of the press. The norm “promotion 
of religious cults is not prohibited” comprises a stron-
ger permission than the permission resulting from the 
norm “it is not prohibited to carry out any action that 
does not violate the legal positions of third parties”, in 
the face of a case of religious freedom.

The protection of permission, addressed to a ca-
tegory of addresees, stems from the prohibition of 
other subjects to interference with the permitted con-
duct.151 Such protection becomes especially relevant 
in normative contexts of conflict. It is not just the way 
in which norm Pφ (e.g., freedom of expression) pro-
tects, in its isolated consideration, the addressee from 
actions that interfere with that permission (e.g., gag-
ging the addressee). In the latter case, the strenght of 
the permission is irrelevant, its existence suffices. The 
protection of the Pφ permission appears, then, with 
renewed relevance when (i) third parties, based on 
conflicting norms (i.e., Oφ’ or Pφ’, which hypotheti-
cally imply Fφ), intend to interfere with the permitted 
action and (ii) the LS does not comprise a norm that 
solves the conflict between permission and prohibi-
tion. The relevance of the protected permission is, 
therefore, a relevance of granting “relative weight”, 
particularly in scenarios of normative conflicts of the 
partial-partial type, prima facie irresolvable by the LS. 
Think of the well-known collisions between norms of 
fundamental liberties (permissions versus permissions) 
or between norms of fundamental liberties and norms 
that set out objective constitutional interests (permis-
sions versus obligations).

It could be argued that a LS that incorporates norm 
N1 (everyone has general freedom of action) would 
dispense with additional permissive norms, since all of 

150 On stronger permissions and weaker permissions, albeit 
with other arguments, Soeteman 1997, 329ff.
151 Bulygin 2010, 295; Bayón 2009, 69.

these are in a declarative lex specialis relation with N1. 
It is not difficult to realize that N2 “everyone has free-
dom of expression” (expression being more specific 
than “action”) and N3 “everyone has freedom of the 
press” (“expression through press” being more specific 
than “expression”) do not add any special consequen-
ce to N1. Actions described in N2 and N3 are instances 
of N1, as all actions and occasions regulated in N2 fall 
within the antecedent of N1 and all actions and occa-
sions regulated in N3 fall within the antecedent of N2 
(and, by transitivity, of N1). But it seems clear that the-
se are not negligible norms of the LS, notably from the 
point of view of the addressees. N2 and N3 are norms 
whose antecedent is more specific and, consequen-
tly, less generic, denoting a greater approximation to 
the properties of the regulated cases. The analysis of 
the mere declarative lex specialis focuses on the con-
sequences of the norms considered in their indivi-
duation, bypassing the conflict resolution altogether. 
Therefore, if one conceives of a normative conflict in 
the LS, in which a permission conflicts with a manda-
tory or with another permissive norm, the outcome of 
the balance is influenced by the degree of generici-
ty of the permissive norm and symmetrical degree of 
specificity of the conflicting mandatory or permissive 
norm. The balanced result, in the face of a case with 
relevant properties of a subject intending to write an 
investigative journalistic article about the implications 
of her Government in spying on third countries, will 
not be the same when opposing, on the one hand, 
(a) the obligation to protect national security and, on 
the other hand, alternatively, (bi) the permission to do 
everything that is not prohibited, (bii) the permission 
to freely express herself or (biii) the permission to free-
ly express herself in the press.

In conclusion, the permission which is pragmatically 
equivalent to a non-prohibition is not an unprotected 
permission: nor is it understood how such concept 
would be conceivable.152 It is, quite simply, a permis-
sion with the least conceivable degree of protection. 
It is so because, at the same time, it is a permission 
with the greatest conceivable degree of genericity, 
simply because the norm does not represent any of 
the particularities of the case. And it could not repre-
sent, since it does not include in its antecedent any 
specific category of cases (with some P of the UP), but 
a generic category of any cases (with any P of a UP). 
On the other hand, the equivalence between non-
-prohibition and permission is not problematic, given 
the interdefinability of deontic modes. The problem 
only arises from obtaining a permission which results 
from a generic non-prohibition, which indifferentiates 
and abstracts from the actions and states of affairs that 
are not prohibited.

152 In the sense it is, Bayón 2009, 69. Criticism of this view 
may be seen in Bulygin 2010, 295.
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We come full circle in finalizing the initial idea: the 
more generic the normative statement, the greater the 
quantity, but lesser the quality, of information provi-
ded by it to solve the case, all things considered, based 
on that norm alone. The potential of a given norm for 
a definitive all things considered to a given case grows 
in an inversely proportional relation with the degree 
of genericity of its statement. The potential for a defi-
nitive solution all things considered of the permissive 
norm arising from the non-prohibition – on the as-
sumption that it is a norm with the greatest possible 
degree of genericity – is, to that extent, a potential of 
the lowest possible degree.
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121. Introduction 

When using the term “Cyberjustice” I refer to the 
improvement of the performance and efficiency of 
the judicial systems and the alternative dispute resolu-
tion (ADR) by using information and communication 
technologies (ICTs). As it groups together all the situa-
tions in which the application of ICTs forms part of a 
dispute resolution process, whether in or out of court, 
“Cyberjustice” is used in preference to “e-justice” as 
implies that the use of information technology (IT) is a 
means of applying justice in the digital world)3. 

Artificial intelligence (AI) is considered as a term for 
a collection of concepts that allow computer systems 

1 Professor at the University of Lisbon School of Law 
in Private Law and Civil Procedural Law. Member 
of the Board of Directors of Autoridade Nacional de 
Comunicações - ANACOM (National Regulatory Authority 
for Communications of Portugal). Member of the Lisbon 
Centre for Research in Private Law (CIDP) of the University 
of Lisbon School of Law. Member of the Scientific Council 
of the Union Internationale des Huissiers de Justice (UIHJ). 
2 This article partially draws on my previous texts: PAULA 
MEIRA LOURENÇO, „Cyberjustice“, in 23rd International 
Congress of the International Association of Enforcement 
Agents (UIHJ), Bangkok. 1st-4th may 2018, UIHJ Publishing, 
Paris, 2018, 427 - 435; and “Cyberjustice and the need 
of a responsible use of artificial intelligence, based on the 
respect of fundamental rights and ethical principles”, in 
Cyberjustice, New Opportunities for the Judicial Officer - 
XXIV International Congress of the International Union of 
Judicial Officers (UIHJ), Dubai, 22nd-25th November 2021, 
Éditions Bruylant, Bruxelles, 2021, 199-204.
3 PAULA MEIRA LOURENÇO, “Cyberjustice”, in 23rd 
International Congress of the International Association of 
Enforcement Agents (UIHJ), Bangkok. 1st-4th may 2018, 
UIHJ Publishing, Paris, 2018, 427. See Guidelines on how 
to drive changes towards cyberjustice (CEPEJ(2016)13 
prepared by the CEPEJ-GT-QUAL from the preparatory 
work of Harold EPINEUSE (scientific expert, France). 

to work like the human brain, regarding its neural 
network, but using a mathematical system that can 
analyze a huge amount of data, pinpoint patterns and 
even predict decisions regarding the same issues. No 
wonder AI is one of the most important tools of Cy-
berjustice4.

This essay briefly aims to justify the need for Cy-
berjustice and AI regarding the judicial system, espe-
cially facing the challenges brought by the worldwide 
impact of the Covid-19 pandemic, as they can have 
the effect of lightening the load on judges, prosecut-
ors, registrars, lawyers, enforcement agents, judicial 
officers and auxiliary staff, by freeing them from the 
drudgery of highly repetitive tasks (or tasks with little 
intellectual stimulus) and by reassigning them to tasks 
which cannot be performed by machines, which call 
for the kind of human intelligence and sensitivity that 
are the essence of justice. And it´s impossible to have 
justice without fairness, which can only be felt by hu-
mans (as far as we know until now).

Moreover, when facing the same instrumental cir-
cunstances, AI can increase material justice by indi-
cating the judges the same material basis to create a 
fair decision, allowing the parties to trust that they´re 
treated with fairness (predictive justice as an instru-
ment to a more consistent and unbiased application 
of the law, ensuring that unpredictable or unequal ap-
plication of the law may become a thing of the past, 
when unconscious biases and external, irrelevant in-
fluences, are removed from the calculus of trial out-

4 PAULA MEIRA LOURENÇO, “Cyberjustice and the need 
of a responsible use of artificial intelligence, based on the 
respect of fundamental rights and ethical principles”, in 
Cyberjustice, New Opportunities for the Judicial Officer - 
XXIV International Congress of the International Union of 
Judicial Officers (UIHJ), Dubai, 22nd-25th November 2021, 
Éditions Bruylant, Bruxelles, 2021, 199-204.
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comes).  All these technological advances must be 
used for the benefit of justice, of a fair trial in due 
time – due process of law5.

2. The need for Cyberjustice

Cyberjustice6 represents a significant advance in 
the field of the dispute resolution process and in re-
cent years all Council of Europe member States7 have 
deployed IT tools with a view to improving the per-
formance and efficiency of their judicial systems. The 
introduction of digital tools was regarded in itself as a 
means of modernizing justice and IT was taking into 
consideration by the European Commission for the Ef-
ficiency of Justice (CEPEJ) as an item when evaluating 
the efficiency and quality of justice in the European 

5 On the relevance of Cyberjustice in the Portuguese civil 
enforcement system, see PAULA MEIRA LOURENÇO, “A 
desjudicialização da execução cível em Portugal”, co-
authored with PAULA COSTA E SILVA, in Execução Civil: 
novas tendências, Studies in honor of Professor Arruda Alvim 
(Coordinators: Ministro Marco Aurélio Bellizze, Aluisio 
Gonçalves de Castro Mendes, Teresa Arruda Alvim, Trícia 
Navarro Xavier Cabral), Editora Foco Jurídico Ltda, 2022, 
387-425. Regarding the guarantees of the due process of 
law, see also PAULA MEIRA LOURENÇO, “Processo civil 
executivo português à luz da Convenção”, in Comentário 
da Convenção Europeia dos Direitos Humanos e dos 
Protocolos Adicionais, Volume II (Coordinator: Paulo Pinto 
Albuquerque), Volume II, Universidade Católica Editora, 
November, 2019, 994-1003.
6 See PAULA MEIRA LOURENÇO, „Cyberjustice“, in 23rd 
International Congress of the International Association of 
Enforcement Agents (UIHJ), Bangkok. 1st-4th may 2018, 
UIHJ Publishing, Paris, 2018, 427-435; E-Justice, E-Agent 
d`exécution et la création de la Commission pour l`Efficacité 
des Exécutions: la reforme juridique de 2008 au Portugal, 
20e Congrès Union International des Huissiers de Justice. 
Marseille. 7-12 septembre 2009, UIHJ Publishing, Paris, 
2015, 261-270; The Portuguese system of control over the 
profession of enforcement agent, in compliance with criteria 
defined by the European Commission for the Efficiency of 
Justice, in Efficiency of enforcement proceedings of court 
judgments and acts of other official authorities, Publications 
of the International Scientific Conference, June 8-11 2011, 
Kazan, Federal University, 2011, 291-306; Les nouveautés 
législatives du Décret-loi n.º 226/2008, du 20 Novembre: le 
renforcement du rôle de l`agent d’exécution portugais et la 
création de la Commission Pour l`Efficacité des Exécutions, 
Liber Amicorum, Éditions Juridiques et Techniques, Paris, 
2009, 285-293; L`Exécution forcée des obligations 
pécuniaires au Portugal: situation actuelle et projet de 
réformes, Nouveaux droits dans un nouvel espace européen 
de justice - Le droit processuel et le droit de l`exécution, 
Éditions Juridiques et Techniques, Paris, 2002, 267-274.
7 Nowadays 47 member States. 

judicial systems8 and as the main topic of thematic 
reports9. 

Cyberjustice involves several tools, such as (i) ac-
cess to justice10, (ii) communication between courts 

8 The CEPEJ´s Working Group on the evaluation of judicial 
systems (CEPEJ-GT-EVAL) oversees the management of this 
process. In order to facilitate the process of collecting and 
processing judicial data, an online electronic version of the 
Scheme has been created and each national correspondent 
can access to a secured webpage to register and to submit 
the relevant replies to the Secretariat of the CEPEJ (so, the 
CEPEJ also uses an IT in its framework). The 2020 edition of 
the report uses the 2018 data. 
9 See the important Roadmap of the Working group 
on Cyberjustice for 2021 or “European judicial systems, 
efficiency and quality of justice: thematic report - use of 
information technology in courts in Europe”, CEPEJ Studies 
No. 24, 2016 edition (2014 data). 
10 Samples of access-to-justice tools deployed in Europe: 
Austria (COURT PUB – Online publication of decisions 
(commercial courts) and single-window commercial 
information service); France (Justice.fr – Dynamic 
Information portal for litigants enabling them in particular 
to identify the court responsible and download the relevant 
referral forms; Sagace – Administrative service enabling the 
litigant to consult summary information on his/her legal case; 
Consultation Avocats – National platform for consulting 
a lawyer (by appointment, by telephone or email) whose 
services are then covered by a fees agreement; JuriCA and 
JuriNET – Case law database of the appeal courts in civil and 
commercial cases (JuriCA) and the Court of Cassation in all 
cases (JuriNET); Medicys – Online mediation platform for 
consumer disputes provided by the Chambre Nationale des 
Huissiers de Justice de France); Netherlands (Rechtwijzer 
– Conciliation and mediation platform in advance of all 
proceedings concerning disputes involving human relations); 
Portugal (Citius: online civil court plataform to acccess to 
justice and to dispute settlement procedures; SITAF: online 
administrative court plataform to acccess to justice and to 
dispute settlement procedures); SISAAE: working online 
platform of the Enforcement Agents, which communicates 
with the Citius platform so that all activity can be available 
at the court procedure, such as the online seizures of 
propreties, cars, stock exchange shares, etc...); Spain 
(Redabogacia – „One-stop-shop“ for filing an application 
for legal aid via a physical reception desk and online 
access). Council of Europe countries – European Court of 
Human Rights (HUDOC – Access to all of the Court’s case 
law via an advanced search engine); Council of Europe 
countries – European Court of Human Rights (Webcasts 
of hearings – broadcasting of the Court‘s hearings on the 
Internet and provision of case data in several languages); 
EU countries (e-Justice Portal – information portal on 
European legal systems (judicial systems and professions, 
European case law) with a single identification number for 
court decisions in Europe); EU countries: Portal for the 
online resolution of consumer disputes – platform to 
enable communication between parties to a cross-border 
consumer dispute in Europe); United Kingdom (Make a 

https://rm.coe.int/cyberjustice-roadmap-en-cepej-2020-14/1680a0ae12
https://rm.coe.int/cyberjustice-roadmap-en-cepej-2020-14/1680a0ae12
https://www.coe.int/T/dghl/cooperation/cepej/evaluation/2016/publication/CEPEJ%20Study%2024%20-%20IT%20report%20EN%20web.pdf
https://www.coe.int/T/dghl/cooperation/cepej/evaluation/2016/publication/CEPEJ%20Study%2024%20-%20IT%20report%20EN%20web.pdf
https://www.coe.int/T/dghl/cooperation/cepej/evaluation/2016/publication/CEPEJ%20Study%2024%20-%20IT%20report%20EN%20web.pdf
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and with professionals (tools to improve the flow and 
security of communications between professionals), 
(iii) tools for communication between courts and pro-
fessionals, (iv) assistance for the judge, prosecutor and 
register, and (v) court administration.

From all these tools I would like to emphasize the 
access to justice, understood here in a broad sense, 
as it includes both ways of accessing the law (online 
information on one’s rights, publication of case law) 
and access to dispute settlement procedures (online 
granting of legal aid, referral to a court or mediation 
service; use of videoconferencing; websites designed 
for the online settlement of disputes).

First, I would like to underline the importance of 
paperless communication with court users regarding 
their cases, consisting in services for referring a matter 
to a court directly online, mainly designed for pro-
ceedings not requiring compulsory representation. 
These services spare the citizen the trouble of sen-
ding documents in paper form (through the post or 
delivering them by hand to the court registry). Under 
this approach, the information systems enable citizens 
(whether or not assisted by a lawyer), to receive no-
tifications concerning their cases in paperless form by 
means of SMS alerts or email, inviting them to visit a 
secure online account and/or contact their lawyer. 

In some European countries there are paperless 
systems for delivering notices to attend hearings and 
for confirming the litigant’s intention to attend by a 
message sent to his/her telephone a few days befo-
rehand, thereby permitting a significant increase in 
court appearance rates for both sides in proceedings 
and, as a consequence, a lower proportion of hearings 
postponed. Other countries make the court’s decision 
on the case available to the parties within their secure 
personal space, followed by information on the legal 
remedies available (whether online, or not) to challen-
ge it or have it enforced.

Regarding the websites designed for the online set-
tlement of disputes civil cases, they are generally used 
to deal with small claims (consumer disputes) or speci-
fic proceedings involving payment orders, but they are 
also developing in the area of family disputes (divorce 
proceedings).

The benefits are clear: (i) easier provision of infor-
mation to litigants at all levels; (ii) reduction in wai-
ting times at “physical” court reception desks or some 
journeys rendered unnecessary; (iii) online settlement 
of some disputes before bringing proceedings in order 
to relieve the courts of simple cases.

The IT tools are supported by Technology, such as 
(i) technologies used for direct assistance to judges, 

plea – service for pleading guilty online to traffic offences, 
thus avoiding the need for the citizen to travel to the court 
when the offence is not disputed and enabling a court 
decision to be obtained within a shorter timeframe).

prosecutors and court clerks (infrastructures, equi-
pment and office software’s; centralized databases 
for decision support; centralized legislative database; 
computerized national record centralizing all civil de-
cisions; writing assistance tools; voice dictating tools; 
access to an intranet in the jurisdiction (broadcasting 
of national or local news); possibility of online training 
(e-learning) for judges, prosecutors and court clerks; 
(ii) technologies used for administration of the courts 
and case management (case management system; 
computerized registries managed by courts; statistics 
tools to measure courts activity; business intelligence 
tools based on the statistical tools been developed; 
use of the statistical activity data of courts to allocate 
them human and financial resources); budgetary and 
financial monitoring (budgetary and financial manage-
ment systems of courts; measurement tools to assess 
the workload of judges, prosecutors and court clerks); 
(iii) technologies used for communication between 
courts, professionals and court users: use of informa-
tion technologies to improve the quality of the servi-
ce provided to the court users (technologies directly 
accessible to courts users without having recourse to 
a professional: general-interest information websites; 
the possibility to submit a case to courts by electronic 
means; the possibility to request for granting legal aid 
by electronic means; to monitor the stages of an on-
line judicial proceeding); use of information techno-
logies for improving the efficiency of the judicial sys-
tem functioning (electronic communication between 
courts, lawyers and court users); a device for electro-
nic signatures of documents between courts, users 
and/or professionals; videoconferencing between 
courts, professionals and users; recording of hearings 
or debates; admissibility of electronic evidences; (iv) 
other aspects related to information technologies: or-
ganization of the information system governance used 
by courts (strategic governance of the judicial system); 
device of detection and promotion of innovations re-
garding IT; security of courts information system; pro-
tection of personal data11.

11 Regarding the importance of IT tools in the activity of 
the enforcement agents in Portugal see PAULA MEIRA 
LOURENÇO, E-Justice, E-Agent d`exécution et la création 
de la Commission pour l`Efficacité des Exécutions: la 
reforme juridique de 2008 au Portugal, 20e Congrès Union 
International des Huissiers de Justice. Marseille. 7-12 
septembre 2009, UIHJ Publishing, Paris, 2015, 261-270; 
The Portuguese system  of control over the profession of 
enforcement agent, in compliance with criteria defined by 
the European Commission for the Efficiency of Justice, in 
Efficiency of enforcement proceedings of court judgments 
and acts of other official authorities, Publications of the 
International Scientific Conference, June 8-11 2011, 
Kazan, Federal University, 2011, 291-306; Les nouveautés 
législatives du Décret-loi n.º 226/2008, du 20 Novembre: le 
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3. Artificial Intelligence and ethical principles

The use of the tecnhology of AI is lightening the 
load on judicial professionals, by freeing them from 
repetitive tasks and reassigning them to tasks which 
call for the kind of human intelligence and sensitivity 
that are the core of a fair trial, and increases justice 
between smiliar cases, as it will indicate the judges the 
same proofs and materials in order to a fair decision, 
allowing the parties to trust that they are treated with 
fairness, as there is a more consistent and unbiased 
application of the law provided by predictive justice.

Predictive justice is a descriptive nomenclature for 
the application of AI using machine learning to com-
plete tasks presently addressed by legal professionals. 
Machine learning involves the development of algo-
rithms capable of sifting through enormous databases 
seeking data points relevant to general questions of 
jurisprudence, application of relevant law as well as 
legal research and analysis12.  

I believe predictive justice allows the judicial 
branch to function with greater transparency, as it re-
duces legal uncertainty and the feeling of unfairness, 
ensuring that unpredictable or unequal application of 
the law become outdated, as unconscious biases and 
external, irrelevant influences, are removed from the 
calculus of trial outcomes13.  

But how is that even possible? The long hours spent 
digging into jurisprudence are over: new technology 
offers dedicated legal search engines, and their algo-
rithms allow researching and adapting to the user by 
learning from their research, by transforming juris-
prudence into data. Some companies offer a statisti-
cal analysis that can be used by lawyers to assess the 
likelihood of success in a particular case, to determine 
the range of compensation awarded in similar cases in 
the past, or even to adapt their strategy by using argu-
ments that are known to be convincing. For this rea-
son, these tools aim to reduce legal uncertainty. This 
technology promises to put an end to justice that was 

renforcement du rôle de l`agent d’exécution portugais et la 
création de la Commission Pour l`Efficacité des Exécutions, 
Liber Amicorum, Éditions Juridiques et Techniques, Paris, 
2009, 285-293; L`Exécution forcée des obligations 
pécuniaires au Portugal: situation actuelle et projet de 
réformes, Nouveaux droits dans un nouvel espace européen 
de justice - Le droit processuel et le droit de l`exécution, 
Éditions Juridiques et Techniques, Paris, 2002, 267-274.
12 Natural language processing (NLP) is a subfield of AI 
regarding the interactions between computers and human 
language, especially on how to get computers to process 
and analyze huge amounts of natural language data.
13  See SUE COLLINS, Predictive justice, in 23rd International 
Congress of the International Association of Enforcement 
Agents (UIHJ), Bangkok. 1st-4th may 2018, UIHJ Publishing, 
Paris, 10-17.

unpredictable and random to move towards some-
thing a bit more logical, scientific and a little more 
controllable.

But predictive justice can go beyond identifying 
the applicable statutory and common law basis for 
a claim.  It can analyses the particular fact scenario 
presented by a client and will then valuate the claim 
and predict the likelihood of success in a suggested 
jurisdiction. In doing that, predictive justice will also 
assist legal counsel in identifying and framing a cause 
of action.  

Additionally, a judiciary effectively using predictive 
justice will lead to a more efficient use of judicial as-
sets, so courts can expect a reduction in overloaded 
dockets and a corresponding reduction in public and 
private costs of litigation, because well refined algori-
thms might reach the same conclusion or resolution 
that a judge or mediator might achieve, but sooner, 
saving time and money.  

Predictive justice has taken on different forms 
around the world. In the United States and the Uni-
ted Kingdom, predictive justice has been use in the 
criminal justice for risk analysis of offender recidivism 
(e.g. to establish the terms and conditions of commu-
nity based supervision for probation and parole). And 
it is also likely to see increasing use in the civil area. 
In France, there is no question now of implementing 
these kind of tools into criminal law, but start-ups are 
offering solutions to anticipate the chances of success 
of a case and the amounts of compensation in civil 
proceedings. And in Portugal AI is being introduced 
by some public administrative entities (that began 
using mathematical systems in order to analyze a 
huge amount of data, pinpoint patterns and underline 
trends in order to a more efficient supervision of cer-
tain economic sectors)14 and was recently announced 
by Portuguese Minister of Justice as a relevant tool to 
introduced in the Portuguese administrative and tax 
courts15 .

In all of these cases there should be concern over 
due process and procedural fairness.  In order to pre-
vent predictive justice from compromise the judge’s 
independence and freedom, the AI tools regarding 
predictive justice must be designed to facilitate the 
judge`s work, and not as a constraint (that can ha-
ppen if he feels a pressure to do the same, or feel re-
lieved of the responsibility of having to take a personal 

14 Autoridade Nacional de Comunicações - ANACOM (National 
Regulatory Authority for Communications of Portugal) is 
one of the public entities that is testing the use of AI on the 
proceedings regarding the treatment of consumer`s claims 
(because of the huge amount of data), risk based supervision 
and sancionatory law.
15 See RITA FILIPA GUERRA, “Inteligência Artificial ao 
serviço da Justiça”, 01.09.2022, 1-5 (not published; by 
special permission of the author).

https://en.wikipedia.org/wiki/Natural_language


59

Paula Meira Lourenço

decision by following the majority of the other judges’ 
decisions). In other words: the judge must remain in 
control of the procedure at all levels and the procedu-
ral fairness and adversarial debate must be respected. 

Nevertheless, having machines and algorithms wor-
king for human beings have many risks. I would like to 
point two of them: machines are capable of generat-
ing misinformation at a massive scale (as they don`t 
distinguished what’s real online and what’s fake) and 
computer information can be bias (e.g. against wom-
en or racist) as some neural networks learn from mas-
sive amounts of information on the internet, and that 
information was created by people16.

In order to prevent that to happen, AI and predic-
tive justice must be subordinated to human sensibi-
lity, to the due process of law, le droit à un procès 
équitable, and of course, ally to its main economic ad-
vantagens, which are saving resources and generating 
efficiency savings, increasing the important economic 
development of countries17. 

If we want to have economic sustainable countries 
and a fair justice, based on AI and predictive justice, 
the systems must develop a responsible use of these 
tools, based on the respect of fundamental rights and 
ethical principles, which are essential in any State ba-
sed on the Rule of Law. 

3.1. The principles of the “European Ethical 
Charter on the use of artificial intelligence in 
judicial systems and their environment” of the 
CEPEJ

In 2018 the CEPEJ approved the “European Ethical 
Charter on the use of artificial intelligence in judicial 
systems and their environment”, the first European 
instrument aimed at legal professionals, public actors 
(responsible for designing and deploying AI tools and 
services in this field, public decision-makers in charge 
of the legislative or regulatory framework and the de-
velopment, audit or use of such tools and services), as 
well as at private companies.

This Charter sets out five substantial and methodo-
logical principles that apply to the automated proces-
sing of judicial decisions and data, based on AI techni-
ques, which remind us that in judicial systems AI tools 
and services is intended to improve the efficiency and 
quality of justice. But that goal must be achieved res-

16 SHIRA OVIDE, A.I. Is Not What You Think, in The New 
York Times, On Tech, 15.03.2021; CADE METZ, Who Is 
Making Sure the A.I. Machines Aren’t Racist?, in The New 
York Times, On Tech, 15.03.2021.
17 PAULA MEIRA LOURENÇO, Cyberjustice, in 23rd 
International Congress of the International Association of 
Enforcement Agents (UIHJ), Bangkok. 1st-4th may 2018, 
UIHJ Publishing, Paris, 2018, 435.

pecting the fundamental rights of individuals as set out 
in the European Convention on Human Rights (ECHR) 
and Council of Europe Convention N.º 108 on the 
Protection of Personal Data, as well as the other fun-
damental principles set out in the Charter18.

The five substantial and methodological principles 
of this European Ethical Charter are: 

(i)	 The principle of respect for human rights, 
which is fundamental as it aims to ensure, from 
the conception to the practical application;

(ii)	 The principle of non-discrimination – due to 
the ability of certain processing operations to 
reveal existing discrimination by aggregating or 
classifying data relating to persons or groups of 
persons;

(iii)	 The principle of quality and security is clearly 
stated - it should be possible to process data by 
automatic learning based on certified originals 
and the integrity of this data should be guaran-
teed at all stages of processing. The creation of 
multidisciplinary teams, composed of judges, 
social scientists and computer researchers, is 
strongly recommended, both at the drafting 
and steering stage and in the application of the 
proposed solutions;

(iv)	 The principle of transparency, impartiality, and 
fairness - the methodologies and techniques 
used in the processing of judicial decisions is 
also of great importance. The emphasis here is 
on the accessibility and understanding of data 
processing techniques, as well as on the pos-
sibility for authorities or independent experts 
to carry out external audits;

(v)	 The principle “under user control” - the need 
to make the user an enlightened agent and to 
feel in charge of their choices is stressed. In 
particular, the judge, the judicial officer, the 
enforcement agent should be able to return at 
any time to the decisions and data that have 
been used to produce a result and continue to 
have the possibility of departing from it, tak-
ing into account the specificities of the case 
in question. Each user should be informed, 
in clear and understandable language, of the 
binding or non-binding nature of the solutions 
proposed by AI instruments, the various possi-
ble options and his or her right to legal advice.

18 Additionally the CEPEJ has formed the Working Group 
on Cyberjustice and Artificial Intelligence (CEPEJ-GT-
CYBERJUST) entrusted with the task of “developing tools 
with a view to offering a framework and guarantees to 
member States and legal professionals wishing to create or 
use Information and Communication Technologies and/or 
artificial intelligence mechanisms in judicial systems in order 
to improve the efficiency and quality of justice”.

https://rm.coe.int/ethical-charter-en-for-publication-4-december-2018/16808f699c
https://rm.coe.int/ethical-charter-en-for-publication-4-december-2018/16808f699c
https://rm.coe.int/ethical-charter-en-for-publication-4-december-2018/16808f699c
https://www-nytimes-com.cdn.ampproject.org/c/s/www.nytimes.com/2021/03/15/technology/artificial-intelligence.amp.html
https://www.nytimes.com/2021/03/15/technology/artificial-intelligence-google-bias.html
https://www.nytimes.com/2021/03/15/technology/artificial-intelligence-google-bias.html
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3.2. The ethical principles of the “Global Code 
of Digital Enforcement” of the UIHJ

In 2021 the “Global Code of Digital Enforcement” 
of the Union Internationale des Huissiers de Justice 
(UIHJ) was approved and the first principle stated is 
the respect for the fundamental human rights of each 
national law19. 

Regarding the ethical principles of digital use, this 
Code establishes that national law which provides 
for the use of digital in the enforcement of warrants 
should organise compliance with the ethical principles 
recognised by international conventions and charters: 
(i) respect for human dignity; (ii) non-discrimination, 
equity and solidarity; (iii) transparency and predicta-
bility; (iv) trust; (v) technological neutrality; (vi) quality 
and safety; (vii) respect for personal data and privacy; 
(viii) social responsibility of developers20.

I would like to underline the following five ethical 
principles, when using AI tools and services: 

(i)	 Respect for human dignity is essential in all 
electronic structures that are related to human 
beings; to consider the reasonable needs and 
expectations of individuals and leave them de-
cision-making autonomy;

(ii)	 Non-discrimination, fairness and solidarity, as 
a pillar of every State that respects the Rule of 
Law, ensures that none is discriminated on the 
basis of illegal or illegitimate criteria, and that 
all people have equal access to the benefits 
and advantages of AI;

(iii)	 Trust is need when dealing with algorithms; ev-
eryone should be able to correct them when-
ever necessary, and public entities should im-
plement a certification process to ensure the 
ethical compliance of AI systems; 

(iv)	 Quality and safety of the data; 
(v)	 Respect for personal data and privacy, to pro-

tect all people from the risks of surveillance or 
intrusion into their privacy; intelligent systems 
must guarantee the confidentiality of data and 
the anonymisation of personal profiles.

4. Important lessons learnt with the Covid-19 
pandemic

No one could predict that Cyberjustice would be in 
the centre of the worldwide impact of the Covid-19 
pandemic regarding justice. In the countries where 
Cyberjustice tools were already functioning, it has 

19 See article 1 (Respect for fundamental human rights) of the 
UIHJ´s “Global Code of Digital Enforcement” (https://www.
uihj.com/downloads-2/global-code-of-enforcement/).
20 See article 2 (Respect for the ethical principles of digital 
use) of the UIHJ´s “Global Code of Digital Enforcement”.

emphasized the importance of IT tools for the acti-
vity of the justice professionals, and the governments 
and parliaments had to approve emergency legislation 
to enable even more effective online communication 
between courts and stakeholders. In the systems de-
pending on paper, the Covid-19 was the accelerator 
effect towards the digitization of their justice pro-
grams, mainly when the population was requested to 
stay at home and the expansion home working.

And while we are still suffering the impact of the 
Covid-19, I find it very useful to reflect on some 
aspects which I find particular relevant, such as the 
main lessons learnt and challenges faced by the judi-
ciary during and after the pandemic and the use of AI 
along with the ethical principles that should be taken 
into consideration.

In June 2020 the CEPEJ presented the seven main 
lessons (“principles”) learnt and the challenges faced 
by the judiciary during and after the pandemic:  (i) 
human rights and Rule of Law have to be protected at 
all times; (ii) access to justice must be maintained as 
much as possible, including providing access to justice 
by alternative means (such as online services or streng-
thening access to information through court websites, 
phone, email, etc.).; (iii) safety of persons is essential 
(justice professionals, as well as of the users in courts); 
(iv) monitoring case flow, quality and performance 
(court presidents, judges and authorities responsible 
for court management should continue to monitor 
and manage cases according to their responsibilities, 
even remotely); (v) Cyberjustice (IT-tools offer the 
opportunity for the public service of justice to conti-
nue functioning during the pandemic); (vi) training is 
fundamental for the effective management of a heal-
th crisis, and training should adapt to the emerging 
needs, including the use of IT; (vii) forward looking 
justice (the COVID-19 was an occasion to introduce 
emergency innovative practices that should continue 
to evolve)21. 

In my opinion the following four principles are the 
core of Cyberjustice as an IT-solution of the due pro-
cess of law:

(i)	 Human rights and Rule of Law always must be 
protected (the right to liberty and security and 
the right to a fair trial - articles 5 and 6 of the 
ECHR). Any reaction to a crisis (even a pan-
demic such as Covid-19) must be strictly based 
on the principles of the Rule of Law and must 
respect and protect human rights. Emergency 
measures must respect the principles of legali-
ty, legal certainty and proportionality and need 
to be constantly re-evaluated (principle 1);

21 See the Declaration on lessons learnt and Challenges faced 
by the judiciary during and after the Covid-19 Pandemic 
adopted on 10 June 2020.

https://www.uihj.com/downloads-2/global-code-of-enforcement/
https://www.uihj.com/downloads-2/global-code-of-enforcement/
https://rm.coe.int/declaration-en/16809ea1e2
https://rm.coe.int/declaration-en/16809ea1e2


61

Paula Meira Lourenço

(ii)	 Access to Justice is a fundamental principle 
of the Rule of Law. As locking down courts is 
a limitation of the access to justice, although 
necessary to protect the health and safety of 
justice professionals and court users, must al-
ways be done in a careful and proportionate 
manner. And it would always be preferable to 
ensure court functioning remotely (e-courts), 
by using digital tools (principle 2); 

(iii)	 Cyberjustice - IT-solutions, such as online ser-
vices, remote hearings, and videoconferences, 
as well as future development of digital justice 
must always respect fundamental rights and 
principles of a fair trial (principle 5);

(iv)	 Forward looking justice – the COVID-19 
pandemic introduces emergency innovative 
practices. Some aspects of traditional court 
functioning should be reconsidered, such as 
the level of use of new technologies, and to 
increased recourse to ADR. The digital fu-
ture of the judiciary should always respect the 
fundamental rights guaranteed in the ECHR, 
mainly the right to a fair trial. It would also 
be appropriate to maintain the necessary dia-
logue between all actors in the justice system 
and to take advantage of the new relations cre-
ated between judges, prosecutors, court staff, 
lawyers, enforcement agents, notaries, media-
tors and experts at the time of the health crisis 
(principle 7).

Any kind of reaction to a crisis such as Covid-19 
must be strictly based on the principles of the Rule of 
Law and respect and protect human rights. Any emer-
gency measures introduced must have a fixed end 
date and judicial review must be possible in due time. 

During the Covid-19 pandemic the Portuguese court 
civil procedure justice system and other ADR systems 
were able to deliver justice using Cyberjustice`s tools 
and AI, bearing in mind the respect of fundamental 
rights and ethical principles, which are essential in a 
State based on the Rule of Law. 

And recently the Portuguese Minister of Justice an-
nounced the introduction of AI tools in other areas of 
the justice system, and to grant justice in a reasonable 
time, within the respect of the due process of law gua-
rantees`, especially in the Portuguese administrative 
and tax courts22.

22 See RITA FILIPA GUERRA, “Inteligência Artificial ao 
serviço da Justiça”, 01.09.2022, 1-5 (not published; by 
special permission of the author).

5. Conclusion

I believe it´s time to start developing information 
systems capable of improving the quality of the servi-
ce provided by justice (mainly the courts`justice). To 
achieve that here are some clues.

First, it´s mandatory to set clear objectives linked to 
promoting the values of a fair dispute resolution pro-
cess (either in or out of the court), and the proposed 
technical solutions should be harnessed for the purpo-
ses of the justice system and to the task of improving 
its quality, at every stage of the project. This means 
that Cyberjustice should be judicial-driven (not tech-
nology-driven), which implies that organizations must 
be able to set modernization objectives (free from any 
concerns related to the IT itself). This is an essential 
condition for the success of any project, without whi-
ch there is a risk that it will fail to serve the interests 
either of those who use the dispute resolution proces-
ses (in or out of the courts) and of those who work in 
them.

Second of all, appropriate resources should be 
allocated commensurate with the projects` goals, in-
volving future users in the development of the tools 
throughout the life of the project and develop a de-
ployment policy involving all the stakeholders - going 
from a project management culture to a hands-on ap-
proach to innovation.

This means the adoption of a single, simple, clearly 
defined system of governance that makes it possible 
to separate the management of the project from the 
rest of the administration. Creating “temporary” struc-
tures in the form of a project team that incorporates 
both “business” and “IT” functions in a single unit is 
a practical way of ensuring better control over dead-
lines and, at the same time, an effective and speedy 
response. 

On one hand, it is essential that the project team 
have some flexibility in the running of the project, so 
that they can have fast and easy recourse to ad hoc 
solutions and operations which could have knock-on 
effects on the project cost and schedule. 

	 On the other hand, effective management 
by the same entity throughout the life of the system 
should allow on-going monitoring of the specific re-
sources expended and make it easier to obtain feed-
back. 

Finally, at every stage of an innovation project, in-
dependent experts and researchers from a wide ran-
ge of disciplines can help to ensure successful change 
management, bringing fresh ideas and information 
about the strategy and development of information 
systems in a particular professional environment. This 
is particularly important when it comes to examining 
and learning about implementation problems, disap-
pointments and/or failures in IT projects, making it 
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possible to target future modernization policies more 
effectively, according to flexible, open co-operation 
arrangements.

The reflection about AI is an opportunity to light-
ening the load on justice professionals, by freeing them 
from highly repetitive tasks and reassigning them to 
intellectual challenges and more complex tasks which 
cannot be performed by machines, which call for the 
kind of human intelligence and sensitivity that are the 
essence of justice. 

In order to have fair justice based on AI, the justice 
system must develop a responsible use of AI, based 
on the respect of fundamental rights and ethical prin-
ciples, which are essential in any State based on the 
Rule of Law.

Cyberjustice and AI is not only about saving re-
sources, generating efficiency savings, and increasing 
the important economic development of countries. 
It´s also about ensuring a fair trial in an reasonable 
time, by allowing greater or easier access to justice, 
speeding the procedures, improving equality of arms, 
increasing the clarity of decisions and the transparen-
cy of  the judicial system – the due process of law, the 
essential decision criteria of justice in any democratic 
State based on the Rule of Law.
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